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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”» They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9608) 


In re WILLARD E. PLATT, GEORGE F. FREY, JR., OLIVER M. HIB- 
BERD, PATRICK M. SHEA, HENRY C. GATLIN, F & G COMMODI- 
TIES, AND RALPH N. PETERS & Co. CEA Docket No. 112. De- 
cided February 2, 1965. 


Fictitious or wash sales—Suspension of registration—Denial of 
trading privileges—Consent—George F. Frey, Jr. 


The registration of George F. Frey, Jr. as floor broker is suspended for a 
period of 20 days and his trading privileges on the contract markets 
are denied for a like period for engaging in fictitious or wash sales in 
violation of the act. 


Mr. Earl L. Saunders for Commodity Exchange Authority. Mr. Richard K. 
Decker, of Chicago, Ill., for respondent George F. Frey, Jr. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act by the 
Assistant Secretary of Agriculture. 


Respondent George F. Frey, Jr. is one of seven respondents 
in this proceeding. The complaint charges that the said respond- 
ent offered to enter into and entered into transactions which 
were of the character of and which constituted wash sales and 
fictitious sales, in wilful violation of section 4c of the act (7 U.S.C. 
6c). 


No hearing has been held with respect to any of the respond- 
ents. On January 19, 1965, respondent George F. Frey, Jr. sub- 
mitted for filing in the record, under section 0.4(b) of the Rules 
of Practice (17 CFR 0.4(b)), a stipulation in which he admits 
the facts hereinafter set forth under the “Findings of Fact,” 
waives hearing on the charges in the complaint, and consents to 
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94. COMMODITY EXCHANGE ACT 
Cite as 24 A.D. 93 


the entry of the order contained herein. Respondent Frey has 
requested that such order be made effective as soon as possible. 


FINDINGS OF FACT 


1. The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, is now and was at all times 
material to the complaint a duly designated contract market 
under the Commodity Exchange Act. 


2. Respondent George F. Frey, Jr., an individual whose address 
is 141 West Jackson Boulevard, Chicago, Illinois, was at all times 
material to the complaint a registered floor broker under the 
Commodity Exchange Act, a member of the Chicago Board of 
Trade and a partner in respondent F & G Commodities, and is 
now a registered floor broker under the act and a member of the 
Chicago Board of Trade. 


3. The transactions referred to herein relate to contracts for 
the purchase or sale of May 1963 soybean meal futures on the 
Chicago Board of Trade. Such contracts could have been used 
for (a) hedging transactions in interstate commerce in soybean 
meal or the products or byproducts thereof, or (b) determining 
the price basis of transactions in interstate commerce in soybean 
meal, or (c) delivering soybean meal sold, shipped, or received 
in interstate commerce for the fulfillment of such futures con- 
tracts. 


4. On December 19, 1962, respondent George F. Frey, Jr., act- 
ing with knowledge that respondent Willard E. Platt in his ca- 
pacity as floor broker 





(a) held an order or orders to purchase and to sell for the 
same customer of respondent F & G Commodities 24 con- 
tracts (2,400 tons) of the May 1963 soybean meal future on 
the Chicago Board of Trade, which constituted an order for 
a “wash sale”; and 


(b) had purchased 23 contracts of May 1963 soybean meal 
futures from Donald R. Ryan and had sold 10 contracts of 
May 1963 soybean meal futures to David B. Wrisley all for 
respondent Ralph N. Peters & Co. 


participated in filling the aforesaid order or orders to buy and 
sell for the same customer of F & G Commodities by entering 
into purported transactions between himself and respondent Platt. 
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Respondent Frey participated in filling the said order or orders 
by the following acts: 


(a) by preparing and turning in to respondent F & G 
Commodities a trading card purporting to show the sale of 
23 contracts of May 1963 soybean meal futures to respondent 
Ralph N. Peters & Co. as opposite clearing member; and 


(b) by preparing and turning in trading cards to respond- 
ent F & G Commodities purporting to show the purchase of 
10 contracts of May 1963 soybean meal futures from respond- 
ent Ralph N. Peters & Co. as opposite clearing member. Of 
the contracts so purported purchased, one was in partial ful- 
fillment of the aforesaid order or orders and, the remaining 
contracts were taken into the personal account of respondent 
Frey. 


Respondent Frey so acted with the understanding that respond- 
ent Platt would participate in so filling the order or orders by 
turning in his trading card relating to the aforesaid purchase 
from Donald R. Ryan to F & G Commodities, rather than to 
respondent Ralph N. Peters & Co.; by causing the said Donald R. 
Ryan to show on his trading card that respondent Platt had acted 
for respondent F & G Commodities in such transaction; by pre- 
paring and turning in a trading card to respondent Ralph N. 
Peters & Co. purporting to show that purchase of 23 contracts 
of May 1963 soybean meal futures had been from F & G Com- 
modities as opposite clearing member; by altering a trading card 
which respondent Platt turned in to respondent Ralph N. Peters 
& Co. relating to the aforesaid sale to David B. Wrisley so as to 
indicate that respondent Platt had sold the 10 contracts of May 
1963 soybean meal futures to respondent F & G Commodities as 
opposite clearing member rather than to Weinberg, Shanley & 
Wrisley; by causing David B. Wrisley to change his trading card 
with respect to such transaction so as to indicate that respondent 
Platt had acted for respondent F & G Commodities; and by pre- 
paring and turning in to respondent F & G Commodities trading 
cards which purported to show the sale of the 10 contracts to 
Weinberg, Shanley and Wrisley as opposite clearing member. 
Of the contracts so purported sold, one was in partial fulfillment 
of the aforesaid order or orders, and the remaining contracts 
were for the personal account of respondent Frey. 











96 COMMODITY EXCHANGE ACT 
Cite as 24 A.D. 93 


CONCLUSIONS 


Section 4c of the Commodity Exchange Act (7 U.S.C. 6c) makes 
it unlawful for any person to offer to enter into, or enter into, 
any transaction “(A) if such transaction is, is of the character 
of, or is commonly known to the trade as, a ‘wash sale’... or 
is a fictitious sale.”’ The facts admitted by respondent Frey clear- 
ly show that he made the trades in question knowing that they 
were offset or washed out by other trades which were made by 
another floor broker for the same accounts for which respondent 
Frey was acting and in the same quantities of the same future 
and at the same prices as respondent Frey’s trades. Such trans- 
actions which give the appearance of being purchases and sales 
but which avoid any actual change in ownership are wash sales 
or fictitious sales within the meaning of section 4c of the act. 
In re Jean Goldwurm, et al. 7 A.D. 265 (1948). It is concluded, 
therefore, that the said respondent violated the act as charged 
in the complaint. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanctions are adequate and that the prompt entry of 
such an order would constitute a satisfactory disposition of this 
case as against respondent Frey, serve the public interest, and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant recommends, therefore, that the stipulation and 
waiver be accepted and that the proposed order be issued. It is 
so concluded. 


ORDER 


The registration of respondent George F. Frey, Jr. as a floor 
broker is hereby suspended for a period of twenty (20) days, 
effective on the fifteenth day after the date of entry of this order, 
and all contract markets shall refuse all trading privileges to the 
said George F. Frey, Jr. for the said period of twenty days, such 
refusal to apply to all trading done and positions held by him 
directly or indirectly. 


A copy of this Decision and Order shall be served on each of 
the respondents and on each contract market. 
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(No. 9609) 


In re WILLARD E. PLATT, GEORGE F. FREY, JR., OLIVER M. HIBBERD, 
PATRICK M. SHEA, HENRY C. GATLIN, F & G COMMODITIES, AND 
RALPH N. Peters & Co. CEA Docket No. 112. Decided Febru- 
ary 4, 1965. 


Fictitious or wash sales—Records—Suspension or registration— 
Denial of trading privileges—Consent—Willard E. Platt 


The registration of Willard E. Platt as floor broker is suspended for 20 
days and his trading privileges on the contract markets are denied 
for a like period for engaging in fictitious or wash sales and for viola- 
tion of the records requirements of the act and the regulations issued 
thereunder. 

Mr. Earl L. Saunders for Commodity Exchange Authority. Mr. J. R. Blom- 
quist, of Chicago, Ill., for respondent Willard E. Platt. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 9) 
by the Assistant Secretary of Agriculture. 


The complaint names seven respondents and charges them with 
violating certain provisions of the Commodity Exchange Act 
and the regulations issued thereunder. Willard E. Platt, one of 
the respondents, is a registered floor broker under the act, a 
member of the Chicago Board of Trade and a partner in respond- 
ent Ralph N. Peters & Co. He is charged with offering to enter 
into and entering into transactions which were of the character 
of and which constituted wash sales and fictitious sales, and fail- 
ing to keep full and complete records of futures transactions, in 
wilful violation of sections 4c and 4g of the act (7 U.S.C. 6c, 6g), 
and section 1.35 of the regulations (17 CFR 1.35). 


No hearing has been held with respect to any of the respond- 
ents. On January 25, 1965, respondent Willard E. Platt submitted 
for filing in the record, under section 0.4(b) of the Rules of 
Practice (17 CFR 0.4(b)), a stipulation in which he admits the 
facts hereinafter set forth, waives hearing on the charges, and 
consents to the entry of the order contained herein. Respondent 
Platt has requested that such order be made effective as soon as 
possible. 
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FINDINGS OF FACT 


1. The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, is now and was at all times 
material herein a duly designated contract market under the 
Commodity Exchange Act. 


2. Respondent Willard E. Platt, an individual whose address 
is Room 770, 141 West Jackson Boulevard, Chicago, Illinois, is 
now and was at all times material herein a registered floor broker 
under the Commodity Exchange Act, a member of the Chicago 
Board of Trade and a partner in respondent Ralph N. Peters & Co. 


3. The transactions referred to in the complaint in this proceed- 
ing relate to contracts for the purchase or sale of May 1963 soy- 
bean oil or May 1963 soybean meal futures on the Chicago Board 
of Trade. Such contracts could have been used for (a) hedging 
transactions in interstate commerce in soybean oil or soybean 
meal or the products or by-products thereof, or (b) determining 
the price basis of transactions in interstate commerce in soybean 
oil or soybean meal, or (c) delivering soybean oil or soybean 
meal sold, shipped, or received in interstate commerce for the 
fulfillment of such futures contracts. 


4. On December 18, 1962, respondent Willard E. Platt in his 
capacity as floor broker received from respondent F & G Com- 
modities an order or orders to purchase and to sell for the same 
account 19 tank cars of the May 1963 soybean oil futures on the 
Chicago Board of Trade. Acting with knowledge that respondent 
Oliver M. Hibberd had purchased 17 tank cars of May 1963 soy- 
bean oil futures at 8.94 cents per pound from respondent Patrick 
M. Shea, respondent Platt filled part of the order (17 cars) by 
means of purported transactions with respondents Hibberd and 
Shea. In so filling such order or orders, respondent Platt, with 
the consent of respondents Hibberd and Shea, made entries on 
trading cards, which he turned in to respondent F & G Commodi- 
ties purporting to show a sale of 12 tank cars of May 1963 soy- 
bean oil futures at 8.94 cents per pound to A. E. Staley Manu- 
facturing Co. as opposite clearing member and a sale of five tank 
cars of May 1963 soybean oil futures at 8.94 cents per pound to 
John E. Brennan & Co. as opposite clearing member, the names 
of such opposite clearing members having been given to him by 
respondent Hibberd, the purchase of 17 tank cars of May 1963 
soybean oil futures at 8.94 cents per pound from Hayden, Stone 
& Co., Inc., as opposite clearing member, such name having been 
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given to him by respondent Shea. At the time respondent Platt 
so filled the order or orders it was understood by respondent Platt 
that respondents Hibberd and Shea would alter, or cause to be 
altered, the records pertaining to the transaction between re- 
spondents Hibberd and Shea so as to reflect that respondents 
Hibberd and Shea traded with respondent Platt rather than with 
each other. The remainder of the order or orders received by 
respondent Platt from respondent F & G Commodities was filled 
by respondent Platt by a purchase of one tank car of the May 
1963 soybean oil future at 8.96 cents per pound from William E. 
Casselman, a sale of one tank car of the same future at the same 
price to Joseph J. Drowinski, a purchase of one tank car of such 
future at 8.95 cents per pound from Oliver M. Hibberd, and a 
sale of one tank car of the same future at the same price to 
Lawler J. Joyce. 


5. On December 19, 1962, respondent Platt, acting for respond- 
ent Ralph N. Peters & Co., purchased 23 contracts of May 1963 
soybean meal futures from Donald R. Ryan who was acting for 
his own account carried by Lawrence J. Ryan & Comany. 


6. On December 19, 1962, respondent Willard E. Platt in his 
capacity as a floor broker received from respondent F & G Com- 
modities an order or orders to purchase and to sell for the same 
account 24 contracts (2400 tons) of the May 1963 soybean meal 
future on the Chicago Board of Trade. Respondent Platt parti- 
cipated in the filling of 23 contracts of the order or orders by 
means of a purported transaction between respondent Platt and 
the said Donald R. Ryan and a purported transaction between 
respondents Platt and Frey. Respondent Platt so participated in 
filling the order or orders by the following acts: (1) turning in 
to F & G Commodities his trading card relating to the transaction 
referred to in paragraph 5 above; (2) by causing the said Donald 
R. Ryan to show on his trading card that respondent Platt had 
acted for respondent F & G Commodities in this transaction; and 
(3) by preparing and turning in to respondent Ralph N. Peters 
& Co. a trading card purporting to show the purchase of 23 con- 
tracts of May 1963 soybean meal futures from F & G Commodi- 
ties as opposite clearing member. Respondent Platt so acted with 
the understanding that respondent Frey would participate in so 
filling the order or orders by preparing and turning in to F & G 
Commodities a trading card purporting to show a sale of 23 con- 
tracts of May 1963 soybean meal futures by respondent Frey to 
respondent Ralph N. Peters & Co. as opposite clearing member. 
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7. On December 19, 1962, respondent Platt, acting as floor 
broker for respondent Ralph N. Peters & Co., sold 10 contracts 
(1,000 tons) of May 1963 soybean meal futures at $65.10 per ton 
to David B. Wrisley, who was acting for his own account carried 
at the firm of Weinberg, Shanley and Wrisley. 


8. On December 19, 1962, respondent Willard E. Platt partici- 
pated in the filling of the remaining one contract of the order or 
orders referred to in paragraph 6 by means of a purported trans- 
action between respondent Platt and David B. Wrisley and a pur- 
ported transaction between respondents Platt and Frey. Respond- 
ent Platt so participated in filling the order or orders by the fol- 
lowing acts: (1) causing David B. Wrisley to change his trading 
card with respect to the transaction referred to in paragraph 7 
above so as to indicate that respondent Platt had acted for F & G 
Commodities; (2) by preparing and turning in to respondent 
F & G Commodities trading cards which purported to show the 
sale of 10 contracts of May 1963 soybean meal futures to Wein- 
berg, Shanley & Wrisley as opposite clearing member; and (3) 
by altering the trading card which he turned in to respondent 
Ralph N. Peters & Co. relating to the transaction referred to in 
paragraph 7 so as to indicate that he had sold the 10 contracts 
of May 1963 soybean meal futures to respondent F & G Commodi- 
ties as opposite clearing member. Respondent Platt so acted with 
the understanding that respondent Frey would participate in so 
filling the order or orders by preparing and turning in to F & G 
Commodities trading cards purporting to show the purchase of 
10 contracts of the May 1963 soybean meal future from Ralph 
N. Peters & Co. as opposite clearing member. Respondent Platt 
entered into such purported purchases and sales with the under- 
standing that one of the 10 contracts of May 1963 soybean meal 
futures so purchased and sold was in partial fulfillment of the 
order or orders referred to in paragraph 6 above and that the 
remaining 9 contracts so purchased and sold would be placed in 
the personal account of respondent Frey. 


CONCLUSIONS 


Section 4c of the Commodity Exchange Act (7 U.S.C. 6c) 
makes it unlawful for any person to offer to enter into, or enter 
into, any transaction “(A) if such transaction is, is of the char- 
acter of, or is commonly known to the trade as, a ‘wash sale’... 
or is a fictitious sale.” The facts described in Finding of Fact 4 
demonstrate that respondent Platt simultaneously bought and 
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sold for the same account the same quantities of the same future 
and at the same prices. The facts described in Findings of Fact 
6 and 8 demonstrate that respondent Platt made the trades re- 
ferred to therein knowing that they were offset or washed out by 
other trades which were made by another floor broker for the 
same accounts for which respondent Platt was acting and in the 
same quantities of the same future and at the same prices as re- 
spondent Platt’s trades. Such transactions which give the ap- 
pearance of being purchases and sales but which avoid any actual 
change in ownership are wash sales or fictitious sales within the 
meaning of section 4c of the act. In re Jean Goldwurm, et al 
7 A.D. 265 (1948). It is concluded, therefore, that the said re- 
spondent wilfully violated section 4c of the act as charged in the 
complaint. 


Section 4g of the Commodity Exchange Act (7 U.S.C. 6g) 
requires a registered floor broker to keep records of customers’ 
transactions in the form and manner specified by the Secretary. 
Section 1.35 of the regulations (17 CFR 1.35) sets forth certain 
details with respect to the keeping of records by members of 
contract markets and others. It provides, in pertinent part, that 
“each member of a contract market shall keep full, complete, 
and systematic records of all commodity futures transactions... 
made by or through him, on or subject to the rules of a board of 
trade.” As described in Findings of Fact 6 and 8, respondent 
Platt prepared his trading cards in such a manner that they failed 
to show the true opposite clearing members. It is concluded, 
therefore, that respondent Platt violated the foregoing require- 
ments of section 4g of the act and section 1.35 of the regulations, 
and that such violations were knowing and wilful. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanctions are adequate and that the prompt entry of 
such an order would constitute a satisfactory disposition of this 
case as against respondent Platt, serve the public interest, and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant recommends, therefore, that the stipulation and 
waiver be accepted and that the proposed order be issued. It is 
so concluded. 
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ORDER 


The registration of respondent Willard E. Platt as a floor broker 
is hereby suspended for a period of twenty (20) days, effective on 
the fifteenth day after the date of entry of this order, and all con- 
tract markets shall refuse all trading privileges to the said Will- 
ard E. Platt for the said period of twenty days, such refusal to 
apply to all trading done and positions held by him directly or 
indirectly. 


A copy of this Decision and Order shall be served on each of 
the respondents and on each contract market. 


(No. 9610) 


In re WILLARD E. PLATT, GEORGE F.. FREY, JR., OLIVER M. HIBBERD, 
PATRICK M. SHEA, HENRY C. GATLIN, F & G COMMODITIES, AND 
RALPH N. PETERS & Co. CEA Docket No. 112. Decided Febru- 
ary 9, 1965. 


Fictitious or wash sales—Suspension of registration—Denial of 
trading privileges—Consent—Henry C. Gatlin 


The registration of Henry C. Gatlin as a floor broker is suspended for a 
period of 20 days and his trading privileges on the contract markets 
are denied for a like period for engaging in fictitious or wash sales in 
violation of the act. 


Mr. Earl L. Saunders for Commodity Exchange Authority. Respondent 
Henry C. Gatlin pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act by the 
Assistant Secretary of Agriculture. 


Respondent Henry C. Gatlin is one of seven respondents in 
this proceeding. The complaint charges that the said respondent 
offered to enter into and entered into transactions which were 
of the character of and which constituted wash sales and fictitious 
sales, in wilful violation of section 4c of the act (7 U.S.C. 6c). 
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No hearing has been held with respect to any of the respond- 
ents. On January 25, 1965, respondent Henry C. Gatlin submitted 
for filing in the record, under section 0.4(b) of the Rules of Prac- 
tice (17 CFR 0.4(b) ), a stipulation in which he admits the facts 
hereinafter set forth, waives hearing on the charges in the com- 
plaint, and consents to the entry of the order contained herein. 


FINDINGS OF FACT 


1. The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, is now and was at all times 
material herein a duly designated contract market under the Com- 
modity Exchange Act. 


2. Respondent Henry C. Gatlin, an individual whose address is 
Room 301, 6 Harrison Street, New York 13, New York, is now 
and was at all times material herein a registered floor broker 
under the Commodity Exchange Act and a member of a duly 
designated contract market under the act. 


3. The transactions referred to herein relate to contracts for 
the purchase or sale of May 1963 soybean oil or May 1963 soy- 
bean meal futures on the Chicago Board of Trade. Such contracts 
could have been used for (a) hedging transactions in interstate 
commerce in soybean oil or soybean meal or the products or by- 
products thereof, or (b) determining the price basis of trans- 
actions in interstate commerce in soybean oil or soybean meal, 
or (c) delivering soybean oil or soybean meal sold, shipped, or 
received in interstate commerce for the fulfullment of such 
futures contracts. 


4. On December 18, 1962, respondent Henry C. Gatlin placed 
an order or orders with respondent F & G Commodities, in its 
capacity as futures commission merchant, to purchase and to sell 
for Gatlin’s account 19 tank cars of the May 1963 soybean oil 
future on the Chicago Board of Trade, which constituted an order 
for a “wash sale.” 


5. The order or orders referred to in paragraph 4 above were 
executed on December 18, 1962, by respondent F & G Commodi- 
ties purchasing for respondent Gatlin’s account 17 tank cars of 
the May 1963 soybean oil future at 8.94 cents per pound, one tank 
car at 8.95 cents per pound, and: one tank car at 8.96 cents per 
pound, and by respondent F & G Commodities selling for respond- 
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ent Gatlin’s account 17 tank cars of the May 1963 soybean oil 
futures at 8.94 cents per pound, one tank car at 8.95 cents per 
pound, and one tank car at 8.96 cents per pound. 


6. On December 19, 1962, respondent Henry C. Gatlin placed 
an order or orders with respondent F & G Commodities, in its ca- 
pacity as futures commission merchant, to purchase and to sell 
for Gatlin’s account 24 contracts (2,400 tons) of the May 1963 
soybean meal future on the Chicago Board of Trade, which con- 
stituted an order for a “wash sale.” 


7. The order or orders referred to in paragraph 6 above were 
executed on December 19, 1962, by respondent F & G Commodi- 
ties purchasing for respondent Gatlin’s account 23 contracts of 
the May 1963 soybean meal future at $65.00 per ton and one 
contract of such future at $65.10 per ton and by respondent F & G 
Commodities selling 23 contracts of the May 1963 soybean meal 
future at $65.00 per ton and one contract of such future at $65.10 
per ton. 


CONCLUSIONS 


Section 4c of the Commodity Exchange Act (7 U.S.C. 6c) makes 
it unlawful for any person to offer to enter into, or enter into, any 
transaction “(A) if such transaction is, is of the character of, 
or is commonly known to the trade as, a ‘wash sale’... or isa 
fictitious sale.” The facts admitted in Findings of Fact 4 through 
7 hereof show that on each of the dates in question respondent 
Gatlin placed an order or orders with a futures commission mer- 
chant for the making of a wash sale for the said respondent’s 
account, and that pursuant to such orders wash sales were made 
for his account. It is concluded, therefore, that respondent Gatlin 
violated section 4c of the act as alleged in the complaint. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanctions are adequate and that the prompt entry of 
such an order would constitute a satisfactory disposition of this 
case as against respondent Gatlin, serve the public interest, and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant recommends, therefore, that the stipulation and 
waiver be accepted and that the proposed order be issued. It 
is so concluded. 
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ORDER 


The registration of respondent Henry C. Gatlin as a floor 
broker is hereby suspended for a period of twenty (20) days, 
effective on the thirtieth day after the date of entry of this order, 
and all contract markets shall refuse all trading privileges to the 
said Henry C. Gatlin for the said period of twenty days, such 
refusal to apply to all trading done and positions held by him 
directly or indirectly. 


A copy of this Decision and Order shall be served on each of 
the respondents and on each contract market. 


(No. 9611) 


In re WILLARD E, PLATT, GEORGE F’. FREY, JR., OLIVER M. HIBBERD, 
PATRICK M. SHEA, HENRY C. GATLIN, F & G COMMODITIES, AND 
RALPH N. PETERS & Co. CEA Docket No. 112. Decided Feb- 
ruary 10, 1965. 


Records requirements—Suspension or registration and denial of 
trading privileges in abeyance—Consent—Ralph N. Peters & Co. 


The registration of Ralph N. Peters & Co. as a futures commission merchant 
is suspended for a period of 10 days and its trading privileges on the 
contract markets are denied for a like period for failing to keep full 
and complete records as required by the act, such sanctions to be held 
in abeyance. 


Mr. Earl L. Saunders for Commodity Exchange Authority. Winston, Strawn, 


Smith & Patterson, of Chicago, Ill., for respondent Ralph N. Peters 
& Co. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 9) 
by the Assistant Secretary of Agriculture. 


Respondent Ralph N. Peters & Co. is one of seven respondents 
in this proceeding. The complaint charges that the said respond- 
ent failed to keep full and complete records of futures transactions 
in wilful violation of section 4g of the Commodity Exchange Act 
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(7 U.S.C. 6g) and section 1.35 of the regulations issued there- 
under (17 CFR 1.35). 


No hearing has been held with respect to any of the respond- 
ents. On January 25, 1965, respondent Ralph N. Peters & Co. 
submitted for filing in the record, under section 0.4(b) of the 
Rules of Practice (17 CFR 0.4(b)), a stipulation in which it 
admits the facts hereinafter set forth, waives hearing on the 
charges in the complaint, and consents to the entry of the order 
contained herein. 


FINDINGS OF FACT 


1. The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, is now and was at all times 
material herein a duly designated contract market under the Com- 
modity Exchange Act. 


2. Respondent Ralph N. Peters & Co., a partnership with 
offices at Room 2065, 208 South LaSalle Street, Chicago, Illinois, 
is now and was at all times material herein a clearing member 
of the Chicago Board of Trade and a registered futures commis- 
sion merchant under the Commodity Exchange Act. 


3. Respondent Willard E. Platt was at all times material herein 
a partner in respondent Ralph N. Peters & Co. 


4. The transactions referred to herein relate to contracts for 
the purchase or sale of May 1963 soybean meal futures on the 
Chicago Board of Trade. Such contracts could have been used 
for (a) hedging transactions in interstate commerce in soybean 
meal or the products or by-products thereof, or (b) determining 
the price basis of transactions in interstate commerce in soybean 
meal, or (c) delivering soybean meal sold, shipped, or received 
in interstate commerce for the fulfillment of such futures con- 
tracts. 


5. On December 19, 1962, respondent Platt acting as floor 
broker for respondent Ralph N. Peters & Co. sold 10 contracts 
(1,000 tons) of May 1963 soybean meal futures at $65.10 per ton 
to David B. Wrisley. Respondent Platt, acting with knowledge 
that Weinberg, Shanley & Wrisley was the opposite clearing mem- 
ber on the said sale to David B. Wrisley, intentionally altered 
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the trading card which he turned in to respondent Ralph N. 
Peters & Co. relating to the said sale so as to indicate that re- 
spondent Platt had sold the 10 contracts of May 1963 soybean 
meal futures to respondent F & G Commodities as the opposite 
clearing member. 


6. On December 19, 1962, respondent Platt acting as floor 
broker for respondent Ralph N. Peters & Co. purchased 23 con- 
tracts (2,300 tons) of May 1963 soybean meal futures from the 
firm of Lawrence J. Ryan & Company as opposite clearing mem- 
ber. Respondent Platt prepared and turned in a trading card to 
respondent Ralph N. Peters & Co. relating to the said transaction 
which purported to show the purchase of the 23 contracts of 
May 1963 soybean meal futures to have been from F & G Com- 
modities as opposite clearing member when he knew that such 
purchase was from the said Lawrence J. Ryan & Company as 
opposite clearing member. 


7. All records prepared and maintained by respondent Ralph 
N. Peters & Co. relating to the transactions set forth in para- 
graphs 5 and 6 above were based upon the trading cards turned 
in to respondent Ralph N. Peters & Co. by its partner, respondent 
Platt, and did not show the names of the true opposite clearing 
members. 


CONCLUSIONS 


Section 4g of the Commodity Exchange Act authorizes the 
Secretary of Agriculture to prescribe the form and manner in 
which a registered futures commission merchant shall keep books 
and records, and authorizes the Secretary to revoke or suspend 
a futures commission merchant’s registration for failure or re- 
fusal to comply. Section 1.35 of the regulations set forth certain 
information which each clearing member of a contract market 
must include in his records. Among the items of information 
which must be shown by the records of a clearing member is the 
identity of the clearing member on the opposite side of each 
transaction. The facts described in Findings of Fact 5 through 7 
hereof demonstrate that the books and records of respondent 
Ralph N. Peters & Co., a registered futures commission merchant 
and a clearing member of the Chicago Board of Trade, did not 
contain the names of the true opposite clearing members in the 
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transactions in question, and that the omission of this informa- 
tion was knowingly caused by respondent Willard E. Platt, a 
partner in respondent Ralph N. Peters & Co. It is concluded, 
therefore, that respondent Ralph N. Peters & Co. violated section 
4g of the act and section 1.35 of the regulations as charged in 
the complaint. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and the terms of the order to which respond- 
ent Ralph N. Peters & Co. proposes to consent. It is the opinion 
of the administrative officials that in the circumstances the pro- 
posed sanction would be adequate, and that the prompt entry of 
such an order would constitute a satisfactory disposition of this 
case against the said respondent, serve the public interest, and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant recommends, therefore, that the stipulation and 
waiver be accepted and that the proposed order be issued. It is 
so concluded. 


ORDER 


The registration of respondent Ralph N. Peters & Co. as a 
futures commission merchant undei tr2 Commodity Exchange 
Act is hereby suspended for a period of ten days, and all contract 
markets are hereby directed to refuse all trading privileges to 
the said Ralph N. Peters & Co. for the said period of ten days, 
provided, however, that the aforesaid suspension of registration 
and refusal of trading privileges shall not become effective unless, 
after complaint and hearing in accordance with established pro- 
cedure, respondent Ralph N. Peters & Co. should be found to 
have violated the Commodity Exchange Act within one year from 
the date of entry of this order, in which event the Secretary of 
Agriculture may, without further notice to respondent Ralph N. 
Peters & Co., issue a supplemental order making effective forth- 
with the aforesaid suspension of registration and refusal of trad- 
ing privileges. 


A copy of this Decision and Order shall be served on each of 
the respondents and on each contract market. 
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(No. 9612) 


In re Roy TAYLOR, d/b/a JEFFERSON COUNTY COMMUNITY SALE. 
P&S Docket No. 3396. Decided February 2, 1965. 


Market agency—Rate schedule—Shippers’ proceeds—Dealer 
services—Consignment sales to employees—Records—Cease 
and desist—Consent 


Respondent is ordered to cease and desist from failing to follow the rate 
schedule, misusing shippers’ proceeds, utilizing services of dealers and 
selling consigned livestock to employees and is ordered to establish a 
shippers’ proceeds account and to keep records that fully disclose all 
transactions in his business as a market agency under the act. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 4, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint charges that 
respondent violated certain provisions of the Act and the regu- 
lations issued thereunder. 


On December 8, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Exam- 
iner, and consents to the issuance of a specified order, containing 
findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Jefferson County Community Sale stockyard, Mount Vernon, 
Illinois, hereinafter referred to as the stockyard, is now, and was 
at all times material herein, a posted stockyard subject to the 
provisions of the Act. 











110 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 109 


2. Respondent, whose address is Mount Vernon, Illinois, is 
registered with the Secretary of Agriculture as a market agency 
under the provisions of the Act and at all times material herein 
was so registered. 


3. Respondent, during the period from October 7, 1963, to 
November 25, 1963, in connection with his market agency oper- 
ations at the stockyard, employed as weighmaster at his weekly 
auction sale, one Frank Purcell, an independently operating and 
separately registered livestock dealer. 


4. Respondent, at the stockyard, on or about the dates set forth 
below and in connection with the weekly auction sale conducted 
at the stockyard, permitted the auctioneer, H. B. Vancil, to pur- 
chase livestock for his own account, which livestock had been 
consigned to respondent for sale on a commission basis. 


Date No. of 
1963 Head 
Oct. 7 1 
14 8 
28 1 
1964 
Jan. 6 1 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, failed to charge to and collect 
from the consignors or sellers of livestock, the correct and full 
amount of the marketing and commission charges specified in 
respondent’s rate schedule, which he had filed with the Secretary 
of Agriculture pursuant to section 306(a) of the Act (7 U.S.C. 
207(a)) and which was in effect at the time of such transactions. 


Date No.of Actual Charge as 
1968 Consignor Head Charges Specified 
Oct. 28 H. Vancil 5 $ — $10.26 
28 Wilford Smith 4 11.43 12.86 
28 V. Vaughn 5 13.17 15.47 
28 Clyde Cochran 24 42.26 52.27 
28 Clyde Cochran 7 15.16 22.76 
Nov. 4 H. Vancil 9 --- 25.15 
25 H. Vancil Z — 5.20 
25 Stanley Greathouse 2 3.00 4.20 
25 H. Hassabrook 3 8.62 6.00 
25 Clyde Cochran 11 20.00 28.92 
25 Carl Ingrim 18 57.92 67.92 


25 Carl Ingrim 18 53.88 63.88 
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As shown in the tabulation set forth above, respondent on three 
different dates, failed to charge to and collect from H. Vancil, 
who was then employed by respondent as auctioneer, any market- 
ing or commission charges. 


6. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph 5 above, issued accounts 
of sale to consignors of livestock which in all instances failed to 
show the names of the buyers, copies of which were made part 
of respondent’s books and records. 


7. During the period from November 1, 1963, through May 22, 
1964, respondent used funds received as proceeds from the sale 
of livestock consigned to him for sale on a commission basis for 
purposes of his own and for purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
to shippers, thereby endangering or impairing the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors. 


As of November 30, 1963, respondent had outstanding checks 
in the total amount of $16,222.93, $14,637.18 of which were issued 
to consignors as payment of their portion of the proceeds from 
the sale of livestock, and had, with which to offset such outstand- 
ing checks, a bank balance of $12,280.66, plus current proceeds 
receivable of $1,161.68, leaving a deficit balance of $2,780.59. 


As of May 22, 1964, respondent had outstanding checks in the 
total amount of $10,568.55, $10,546.50 of which were issued to 
consignors as payment of their portion of the proceeds from the 
sale of livestock, and had, with which to offset such outstanding 
checks, a bank balance of $8,199.71, leaving a deficit balance of 


$2,368.84. 


8. Respondent, during the period from on or about September 
19, 1961, through June 12, 1964, in connection with his market 
agency operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all trans- 
actions involved in his business. Respondent, during such period, 
failed to keep: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and capital or net worth; (2) peri- 
odie reconciliations of his bank accounts; and (3) a market sup- 
port journal showing livestock purchased from consignments in 
the name of the market agency and the sales of livestock so pur- 


chased. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
8, it is concluded that respondent has wilfully violated sections 
304, 306(f), 307, 312(a) and 401 of the Act (7 U.S.C. 205, 207(f), 
208, 213(a) and 221), and sections 201.40, 201.41, 201.43, 201.49, 
201.57 and 201.66 of the regulations (9 CFR 201.40, 201.41, 
201.43, 201.49, 201.57 and 201.66). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Charging, demanding or collecting a greater or less or 
different compensation for stockyard services furnished by him 
at a posted stockyard than the rates and charges specified in the 
schedule of rates and charges filed with the Secretary of Agricul- 
ture and in effect at the time such rates or charges are collected 
or assessed; 


(2) Making such use of funds received as proceeds from the 
sales of livestock handled on a commission basis as would in any 
manner endanger or impair the prompt and faithful accounting 
therefor, and payment of such portions thereof as may be due 
the consignor, shipper, or other person entitled thereto; 


(3) Utilizing the services of independently operated and sep- 
arately registered dealers in the furnishing of market agency 
services ; 


(4) Selling consigned livestock to auctioneers, or other em- 
ployees performing duties of comparable responsibility in con- 
nection with the actual conduct of auction sales by respondent, 
for any purpose for their own account. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds,” or by a similar designation and shall maintain 
such account in conformity with the provisions of section 201.42 
of the regulations under the Act (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
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ness as a market agency subject to the Act, including among other 
things: (a) a general ledger of accounts showing assets, liabili- 
ties, income, expenses, and net worth; (b) a market support 
journal; (c) periodic reconciliations of all bank accounts; and 
(d) accounts of sale which show the full and correct names of 
the purchasers. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9613) 


LouIs WISEMAN v. BRUCE-JONES LIVESTOCK COMMISSION Co. INC., 
AND WICHITA UNION STOCK YARDs Co. INC. P&S Docket No. 
3329. Decided February 2, 1965. 


Incorrect Weights—Not established 


Complaint dismissed where evidence does not establish that weights were 
incorrectly recorded by the scales at the stockyard. 


Mr. David A. Brace, of Moline, Kansas, for complainant. Cooper, Esco & 
Cooper, of Wichita, Kansas, for respondent Bruce-Jones Livestock Com- 
mission Co. Inc. Fleeson, Gooing, Coulson & Kitch, of Wichita, Kansas, 
for respondent Wichita Union Stock Yards Co. Inc. Mr. Michael T. 
Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on April 27, 1964, 
complainant seeks reparation in the amount of $758.08, alleging 
that he consigned some heifers to the Bruce-Jones Livestock Com- 
mission Co. Inc. of Wichita, Kansas, for sale at the Wichita Union 
Stock Yards; that the heifers were sold; and that the weight of 
23 of the heifers, as reported on the scale ticket and the account 
of sale, was incorrect. 


Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the rules of 
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practice (9 CFR 202.40), were served upon the respondents on 
June 1, 1964. The complainant received a copy of the investiga- 
tion report on June 2, 1964. 


Respondent Bruce-Jones Livestock Commission Co. Inc. filed 
an answer on June 15, 1964, alleging that the weighing of the 
livestock was the sole responsibility of the Wichita Union Stock 
Yards Co. Inc.; and that if there was a failure to weigh the 
livestock accurately the “liability for such failure is solely that 
of” said respondent. 


Respondent Wichita Union Stock Yards Co. Inc. filed an answer 
on June 19, 1964, admitting that it had weighed the heifers; 
denying that the cattle were “mis-weighed”; and denying that 
the scales “were working improperly at the time.” Said respond- 
ent alleges that the complainant was present when the “cattle 
were sold and weighed”; that if he had any question “as to the 
accuracy of the weights” he should have requested the cattle be 
reweighed at that time”; and that respondent “did not learn of 
Complainant’s claim until after the cattle in question were ship- 
ped out of its yard by the buyer and at a time when it was im- 
possible to reweigh them.” 


Both respondents requested an oral hearing. The hearing was 
held at Wichita, Kansas, on August 28, 1964. Michael T. Murphy, 
Office of the General Counsel, United States Department of Agri- 
culture, was the presiding officer. The complainant was repre- 
sented at the hearing by David A. Brace, Attorney at Law, Moline, 
Kansas. The complainant and five other witnesses testified in 
his behalf. The respondent Bruce-Jones Livestock Commission 
Co. Inc. was represented by W. J. Esco, Attorney at Law, Wichita, 
Kansas, and called two witnesses. Respondent Wichita Union 
Stock Yards Co. Inc. was represented by Willard B. Thomson, 
Attorney at Law, Wichita, Kansas, and called five witnesses. The 
complainant and both respondents filed suggested findings of fact 
and conclusions of law. 


FINDINGS OF FACT 


1. Complainant, Louis Wiseman, Howard, Kansas, is now and 
was at all times material herein engaged in the business of raising 
and selling livestock. 


2. Respondent Bruce-Jones Livestock Commission Co. Inc., 
Wichita, Kansas, hereinafter referred to as the commission com- 
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pany, is now and was at all times material herein a market agency 
registered with the Secretary of Agriculture to buy and sell live- 
stock in commerce on a commission basis. 


3. Respondent Wichita Union Stock Yards Co. Inc., Wichita, 
Kansas, hereinafter referred to as the stockyard company, is now 
and was at all times material herein the owner and operator of 
the Wichita Union Stock Yards, a posted stockyard subject to 
the provisions of the Act, hereinafter referred to as the stockyard. 


4. On January 27, 1964 the complainant consigned 83 head of 
cattle to the commission company for sale at the stockyard for 
his account. The herd consisted of steers and heifers. The cattle 
were yarded in pens assigned to the commission company. Forty- 
eight heifers were separated from the herd. The 48 heifers were 
then sorted, on the basis of weight and height, into two groups 
each consisting of 24 head. 


5. On January 28, 1964 the two groups of heifers were offered 
for sale at the regular auction conducted by the stockyard com- 
pany. Twenty-three of the animals in each group were sold, the 
purchaser having been given the right of “cutting out” one animal 
in each group. The group consisting of the 23 larger heifers was 
sold for $19.75 per hundredweight, and the 23 heifers in the other 
group were sold for $20.35 per hundredweight. A stockyard scale 
registered a weight of 16,435 pounds with respect to the 23 head 
in the first group, and a weight of 11,225 pounds with respect 
to the 23 head in the second group. The complainant was present 
at the auction and observed the weights recorded for each group 
of heifers when they were flashed to the auction ring. 


6. After the sale, complainant accepted from the commission 
company an account of sale which showed the weights of the two 
groups of cattle as recorded by the scale, and received payment 
of the net proceeds of sale. 


7. On January 29, 1964, the morning after the sale, the com- 
plainant called the commission company at approximately 7:00 
a.m. and advised that he was of the opinion that the total weight 
shown for the second group of heifers was erroneous. The com- 
mission company was unable to have the heifers reweighed at 
that time because they had been mixed with other heifers and 
shipped at approximately 5:00 a.m. that morning, to Wisner, 


Nebraska. 
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8. The scale on which the 46 heifers were weighed is a Fair- 
banks-Morse with an automatic printing device. The scale was 
installed in October of 1963 and put in service on approximately 
December 15, 1963. 


9. On January 28, 1964, prior to the weighing of the first 
group of the heifers consigned by complainant, the scale had been 
balanced. With regard to the cattle sold over the scale on Janu- 
ary 28, 1964, no complaint other than complainant’s was made 
to the stockyard company with respect to the accuracy of the scale. 


10. The complaint was filed within 90 days after the accrual of 
the alleged cause of action. 


CONCLUSIONS 


Complainant’s contention is that the heifers in the second 
group averaged more than the 488 pounds recorded by the scale 
at the stockyard. There is no evidence of any “mix up” of com- 
plainant’s heifers with other animals prior to or at the sale. There 
is no evidence that the scale on which the cattle were weighed was 
inaccurate or improperly handled. “In the absence of any show- 
ing of irregularity on the part of respondents or inaccuracy of 
the scale, the complainant’s weights as estimated by witnesses 
cannot be accepted as overriding the scale weights.” Biver v. 
Producers Livestock Commission Association, 7 A.D. 867, 870 
(1948). After the sale, complainant’s 46 heifers were commingled 
with 69 other heifers and shipped to Nebraska. While the animals 
were weighed upon arrival in Nebraska, the only available figure 
in this regard is the total weight of the 115 animals. 


A complainant in a reparation proceeding under the Act has 
the burden of establishing his claim by a preponderance of the 
evidence. J. B. Willoughby v. Producers Livestock Marketing 
Association, 9 A.D. 707 (1950). The evidence in this proceeding 
does not afford a basis for a finding that the weight of the heifers 
in question was inaccurately recorded by the scale at the stock- 
yard. Accordingly, it is concluded that the complaint should be 
dismissed. 


ORDER 


The complaint is dismissed. Copies hereof shall be served on 
the parties. 
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(No. 9614) 


In re EARL ELLIS. P&S Docket No. 3006. Decided February 4, 
1965. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on April 9, 1964, suspending respondent 
as a registrant under the Act until respondent complies with the 
bonding requirements of the Act and the regulations issued there- 
under. Complainant has now recommended that a supplemental 
order be issued terminating the suspension of respondent as a 
registrant under the Act as respondent has furnished a bond 
which meets the requirements of the Act and the regulations 
issued thereunder. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of April 9, 1964, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 9615) 


In re WM. HANCOCK. P&S Docket No. 3390. Decided February 
4, 1965. 
Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer under the act without the required bond. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181. 
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et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed October 14, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging that respondent violated 
the bonding provisions of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.). 


On December 22, 1964, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. The Joplin Stockyards, Joplin, Missouri, and the Union 
Stockyards, Springfield, Missouri, hereinafter referred to as the 
stockyards, are now, and were at all times material herein, posted 
stockyards subject to the provisions of the Act. 


2. Respondent, whose address is 41014 College Street, Spring- 
field, Missouri, is now, and was at all times mentioned herein 
registered with the Secretary of Agriculture as a dealer under 
the Act. 


38. Respondent’s surety bond in the amount of $20,000 was 
terminated on March 7, 1964, and thereafter a bond in the amount 
of $10,000 was provided to secure performance of his dealer ob- 
ligations. 


4. On the basis of the volume of respondent’s livestock trans- 
actions during the year 1963, respondent was required, under 
the Act and the regulations, to increase from $10,000 to $14,000, 
the amount of the bond maintained by him to secure performance 
of his dealer obligations. By letters dated April 22, 1964, July 
31, 1964, and August 12, 1964, the Area Supervisor of the Pack- 
ers and Stockyards Division, Agricultural Marketing Service, 
United States Department of Agriculture, for the Area that in- 
cludes the State of Missouri, notified respondent of the required 
increase in his bond coverage. Notwithstanding said notices, the 
respondent continued to engage in the business of a dealer, buying 
and selling livestock at the stockyards, without furnishing the 
required additional bond coverage. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
it is concluded that respondent has wilfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29 and 201.30). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce within the meaning of the Act with- 
out filing and maintaining a reasonable bond or its equivalent as 
required by the Act and regulations issued thereunder. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9616) 


In re RAY W. Hoover. P&S Docket No. 3440. Decided February 
4, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 18, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 
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Respondent filed an answer on January 16, 1965, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has recommended that the cease 
and desist provisions of the order consented to by respondent be 
issued, but that respondent not be suspended as a registrant under 
the Act, as respondent is now in compliance with the bonding 
requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. Respondent, an individual residing at 208 Woodlawn Avenue, 
Martinsburg, Pennsylvania, is now and was at all times material 
herein engaged in the business of a dealer within the meaning of 
the Act, buying and selling in commerce livestock on his own ac- 
count, and is now and was at all times material herein so regis- 
tered with the Secretary of Agriculture. 


2. The Showalter’s Livestock Exchange stockyard, Duncans- 
ville, Pennsylvania, and the Morrisons Cove Livestock Market 
stockyard, Martinsburg, Pennsylvania, hereinafter called the 
stockyards, were at all times material herein posted stockyards 
subject to the provisions of the Act. 


38. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on May 31, 1964. Respondent, on or about March 24, 1964, 
and July 24, 1964, was notified by certified mail of such termina- 
tion date and was informed that he would have to furnish a new 
bond if he continued thereafter to operate as a dealer buying or 
selling in commerce livestock on his own account. Notwithstand- 
ing said notices, respondent continued to engage in the business 
of a dealer in commerce, buying and selling at the stockyards live- 
stock on his own account without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regu- 
lations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312 of the Act (7 U.S.C. 213) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
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201.30). The complainant has recommended that the cease and 
desist order consented to by respondent be issued. The cease and 
desist order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 9617) 


In re FRANK W. ROSKELLEY. P&S Docket No. 3119. Decided 
February 4, 1965. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer under the act without the required bond and is suspended as a 
registrant under the act until he complies with such bonding require- 
ments. 

Mr. Samuel J. Harris for complainant. Harris & Harris, of Logan, Utah, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
ét seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service. The respondent is registered 
with the Secretary as a dealer under the Act and is charged with 
violating the bonding requirements of the Act and regulations 
thereunder (9 CFR 201.1 et seq.). 


The respondent has filed an amended answer in which (1) he 
admits the jurisdictional allegations of the complaint and neither 
admits nor denies the remaining allegations; (2) he states that 
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for the purpose of this proceeding and for such purposes only, 
the order in this proceeding may contain findings of fact and con- 
clusions based upon the allegations of the Complaint as the find- 
ings of fact and conclusions of the Secretary; (3) he waives oral 
hearing and the report of the Hearing Examiner; and (4) he 
consents to the issuance of an order requiring him to cease and 
desist from operating as a dealer under the Act without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations thereunder. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Ogden Union Stockyards, Ogden, Utah, and Smithfield Live- 
stock Auction, Inc. stockyard, Smithfield, Utah, hereinafter called 
the stockyards, are now, and were at all times material herein, 
posted stockyards subject to the provisions of the Act. 


2. The respondent, an individual, whose address is 195 South 
5th West, Logan, Utah, is registered with the Secretary of Agri- 
culture as a dealer under the Act. 


3. Respondent’s surety bond was terminated on April 11, 1962. 
By letters dated March 1, 1962 and April 2, 1962, the Area Super- 
visor of the Packer and Stockyards Division, Agricultural Mar- 
keting Service, United States Department of Agriculture, for the 
Area that includes the State of Utah, notified the respondent of 
the termination of his bond and informed him that he would have 
to furnish the required bond if he continued to operate as a regis- 
trant under the Act. By letters dated October 17, 1962, January 
7, 1963 and August 6, 1963, the Area Supervisor advised the re- 
spondent of the bonding requirements under the Act and informed 
him of the penalties for failure to comply with the registration 
and bonding provisions of the Act. Notwithstanding said notices 
and warnings, respondent continued to engage in the business of 
a dealer, buying and selling livestock at the stockyards, without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in the finding of fact 3 herein, 
respondent has wilfully violated section 312 of the Act (7 U.S.C. 
213) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). 
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Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the business 
of a dealer in commerce within the meaning of the Act without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations thereunder. 


Respondent is suspended as a registrant under the Act until 
such time as he complies with the bonding requirements of the 
Act and the regulations. When respondent has complied fully 
with the bonding requirements of the Act and the regulations, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9618) 


In re FRED STROHECKER. P&S Docket No. 3365. Decided Febru- 
ary 4, 1965. 


Prior order amended 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued October 28, 1964, which, in part, suspended respondent 
as a registrant under the Act for a period of 30 days and there- 
after until he demonstrated that he was no longer insolvent. Com- 
plainant has recommended that such suspension be held in abey- 
ance, as the 30-day period has expired, and respondent is no 
longer engaged in business as a dealer, in order to permit respond- 
ent to obtain employment with another registrant, provided that 
respondent does not operate in any capacity for which registration 
is required under the Act and in which he would incur personal 
financial obligation, until he demonstrates that he is no longer 
insolvent. 
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Accordingly, the suspension of respondent as a registrant under 
the act contained in the order of October 28, 1964, is hereby held 
in abeyance provided that respondent shall not operate in any 
capacity for which registration under the Act is required and in 
which he would incur personal financial obligation, until he has 
demonstrated that he is no longer insolvent. The order of October 
28, 1964, shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 9619) 


CENTERVILLE SALES COMPANY v. GREEN CITY AUCTION Co., INC. 
P&S Docket No. 3343. Decided February 5, 1965. 


Payment—Setoff —Justified—Dismissal 


Where complainant owed money to respondent in previous livestock trans- 
action, respondent’s setoff of this amount against amount owed by re- 
spondent in later transaction is justified and complaint dismissed. 


Mr. Marvin V. Colton, of Centerville, Iowa, for complainant. Mr. C. T. ‘Tad’ 
Sanders, of Kansas City, Mo., for respondent. Mr. Giles H. Penstone, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on May 20, 1964, com- 
plainant seeks reparation in the sum of $4,019.50 alleging that 
respondent failed to pay the full purchase price for 47 head of 
cattle sold by complainant to respondent on May 9, 1964. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon the re- 
spondent. A copy of the investigative report was also served 
upon the complainant. 


On June 29, 1964, respondent filed an answer admitting the 
purchase from complainant of 47 head of cattle on May 9, 1964, 
but alleging that “it made full payment and settlement for the 
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same with Complainant and that there is now no amount due and 
owing from Respondent as claimed and alleged.” The answer con- 
tained a request for oral hearing. 


An oral hearing was held in Milan, Missouri, on October 15, 
1964. Giles H. Penstone, Office of the General Counsel of this 
Department, served as presiding officer. Complainant was repre- 
sented by counsel, Marvin V. Colton, Centerville, Iowa. Respond- 
ent also was represented by counsel, C. T. ‘Tad’ Sanders, Kansas 
City, Missouri. Two witnesses testified at the hearing. Respond- 
ent filed proposed findings of fact, conclusions and order. 


FINDINGS OF FACT 


1. Complainant, Centerville Sales Company, Centerville, Iowa, 
at all times material herein, was a partnership composed of 
Harold and Gerald Banks who during such times were registered 
under the Act with the Secretary of Agriculture as a market 
agency. During such times, Harold and Gerald Banks, as partners 
trading under the name Banks Hog Yard, were also registered 
under the Act with the Secretary of Agriculture as a dealer. 


2. Respondent, Green City Auction Co., Inc., Green City, 
Missouri, a corporation, was at all times material herein regis- 
tered under the Act with the Secretary of Agriculture as a market 
agency. 


3. In connection with the operation conducted under the name 
of Banks Hog Yard, Harold Banks would buy hogs (mostly from 
respondent), and pay for the animals with a personal check. 
Thereafter the Banks Hog Yard would issue a check to Harold 
Banks in the amount of the price for which he had purchased the 
animals. The hogs would be resold and the proceeds of the resale 
would be deposited in the bank account of the Banks Hog Yard. 


4. On or about May 9, 1964, Harold Banks delivered to respond- 
ent a personal check in the sum of $4,019.50. The check was 
delivered in purported payment for some hogs purchased by 
Harold Banks from respondent on or about April 20, 1964, at the 
Green City Auction Co., Inc., stockyard, a posted stockyard sub- 
ject to the provisions of the Act. 


5. On May 9, 1964, at the Centerville Sales Company stock- 
yard, a posted stockyard subject to the provisions of the Act, 
respondent purchased from the complainant 47 head of cattle. 
In purported payment for the livestock, respondent delivered two 
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checks to complainant. One of these checks was the check men- 
tioned in Finding of Fact No. 4. This check was not honored by 


the bank upon which it was drawn. 


6. The complaint was filed within 90 days of the accrual of the 
alleged cause of action. 


CONCLUSIONS 


On or about April 20, 1964, Harold Banks, a partner in the 
complainant firm, purchased some hogs from respondent and de- 
livered a personal check to it in purported payment for the ani- 
mals. Thereafter, on May 9, 1964, the respondent purchased some 
livestock from the complainant and, in purported payment of 
part of the purchase price, delivered to complainant the check 
previously issued by Harold Banks. The check was not honored 
by the bank upon which it was drawn. The cause of action alleged 
in the complaint is based on respondent’s failure to pay the 
amount of the check to complainant. 


A failure to pay for livestock purchased in commerce does not 
constitute a violation of the Act where such failure is justified. 
Inre A. C. Berry and Dan O’Neill, 15 A.D. 1111 (1956). Respond- 
ent’s defense in effect is that complainant owed money to it in 
connection with the transaction of April 20, 1964, and such debt 
was properly treated as an offset by it with respect to the May 
9 purchase. 


Complainant contends that the purchase from respondent by 
Harold Banks was transacted by said individual for his separate 
account and not for the account of the partnership known as the 
Banks Hog Yard. The partners in the Banks Hog Yard, Harold 
and Gerald Banks, are the same individuals who constitute the 
complainant partnership. 


The evidence shows that in connection with the operation con- 
ducted under the name of Banks Hog Yard, Harold Banks would 
buy hogs (mostly from respondent), and pay for the animals 
with a personal check. Thereafter, the Banks Hog Yard would 
issue to Harold Banks a check in the amount of the price paid 
by him for the animals. The hogs would be resold and the pro- 
ceeds of the resale would be deposited in the bank account of the 
Banks Hog Yard. 


Sue dee 
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At the hearing Gerald Banks denied that the Banks Hog Yard 
received the proceeds from the resale of the hogs purchased by 
Harold Banks from respondent on April 20, 1964. Gerald Banks 
testified that he did not know who received payment of such pro- 
ceeds. Respondent’s president testified that he was told by Gerald 
Banks that the latter did receive such net proceeds. 


In light of the record viewed as a whole, complainant’s conten- 
tion that the transaction of April 20, 1964, was for the separate 
account of Harold Banks does not seem convincing; and it is con- 
cluded that respondent was justified in treating the amount owed 
to it in respect to the April 20 transaction, as an offset in respect 
to the purchase price of the cattle it bought from complainant on 
May 9, 1964. Accordingly, the complaint will be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 9620) 


In re FuL-Co MEAT COMPANY. P&S Docket No. 3088. Decided 
February 8, 1965. 


Packer—Unauthorized deductions—Failure to pay in full—Cease 
and desist—Default 


Respondent is ordered to cease and desist from failing to pay, without justi- 
fication, the full agreed purchase price of meat purchased in connection 
with its packing operations. 


Mr. George A. Robertson for complainant. Mr. Stephen Love, of Chicago, 
Ill., for respondent. Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 8, 1965, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


Copies hereof shall be served upon the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed February 5, 1964. The complaint charges that 
the respondent corporation, a packer located in Chicago, engaged 
in an unfair practice in commerce in violation of section 202 (a) 
of the Act (7 U.S.C. 192(a)), by reason of unjustified deductions 
from the agreed purchase prices of certain heifer carcasses which 
it had purchased and received from the Greenlee Packing Com- 
pany, Sioux Falls, South Dakota. 


A copy of the complaint and of the rules of practice were 
served on the respondent on February 7, 1964, and at the same 
time it was notified in writing that unless all of the allegations 
charged were admitted, the answer “should contain a concise 
statement of the facts which constitute the grounds of defense 
and should specifically admit, deny, or explain each of the allega- 
tions of the complaint”. 


Following service of the complaint, respondent and its counsel 
sent letters to the hearing clerk representing that respondent had 
either reimbursed Greenlee in the amount of the alleged deduc- 
tions or stood ready to admit its indebtedness to Greenlee in that 
amount!. These letters were silent with respect to the charge 
that the deductions were unjustified. Nothing else by way of an 
answer was filed and no hearing was requested. 


Thereafter complainant recommended the issuance of a default 
cease and desist order for failure to file a responsive pleading and 
the matter was referred to the hearing examiner for that purpose. 
The examiner ruled that respondent should be given a further op- 
portunity to answer the charges, in view of the erroneous im- 
pression of respondent and its counsel, as indicated by their let- 
ters, that repayment of the sum involved or an admission of in- 
debtedness by respondent would conclude the proceeding. (Rul- 
ing of December 14, 1964). The additional time has now expired 
and nothing further has been filed on behalf of respondent. The 
matter has again been referred to the hearing examiner for the 
preparation of a report without further investigation or hearing 
(7 CFR 202.9(c)). 





1 Each of these conflicting claims is made on respondent’s behalf. See letters of February 
15, 1964 and February 27, 1964 from respondent, and letter of February 28, 1964 from 


respondent’s counsel. 
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FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Illinois, with its office and place of busi- 
ness located at 921 West Fulton Market, Chicago, Illinois. Re- 
spondent is now, and was at all times material herein, engaged 
in the business of manufacturing or preparing meat or meat food 
products for sale or shipment in commerce. At the time of the 
transactions alleged herein, respondent was doing business under 
the name of Fulton Meat Company. 


2. Respondent, on or about May 16, 1962, received and accepted 
44 heifer carcasses which it had purchased from Greenlee Pack- 
ing Company, Sioux Falls, South Dakota, at an agreed purchase 
price of $10,305.95. In paying Greenlee Packing Company, on 
or about June 8, 1962, for said 44 heifer carcasses, respondent, 
without justification deducted $239.17 from the agreed purchase 
price and has failed and refused to remit said $239.17 to Greenlee 
Packing Company. 


3. Respondent, on or about June 6, 1962, received and accepted 
52 heifer carcasses which it had purchased from Greenlee Pack- 
ing Company, Sioux Falls, South Dakota, at an agreed purchase 
price of $11,936.60. In paying Greenlee Packing Company, on 
or about June 28, 1962, for said 52 heifer carcasses, respondent, 
without justification, deducted $23.51 from the agreed purchase 
price and has failed and refused to remit said $23.51 to Greenlee 
Packing Company. 


4. Respondent, on or about June 8, 1962, received and accepted 
43 heifer carcasses which it had purchased from Greenlee Pack- 
ing Company, Sioux Falls, South Dakota, at an agreed purchase 
price of $11,211.74. In paying Greenlee Packing Company, on or 
about June 28, 1962, for said 43 heifer carcasses, respondent, 
without justification, deducted $18.26 from the agreed purchase 
price and has failed and refused to remit said $18.26 to Greenlee 
Packing Company. 


CONCLUSIONS 


Respondent’s failure to file a responsive pleading constitutes 
an admission of the material allegations of fact contained in the 
complaint, and such allegations have been adopted as the Find- 
ings of Fact herein (9 CFR 202.9(b) (c)). The unjustified fail- 
ure to pay the full agreed purchase price for meat purchased in 
interstate commerce constitutes an unfair and deceptive practice 
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in violation of section 202(a) of the act (7 USC 192(a)). In re 
Mike Chiapetti Packing Company, 22 A.D. 1118 (1963); In re 
George Ash, 22 A.D. 889 (1963) ; In re Eastern Meats Inc., 21 
A.D. 134 (1962); In re Goldring Packing Company, 21 A.D. 26 
(1962). It is concluded that the order recommended by com- 
plainant should be issued. 


ORDER 
Respondent, after accepting delivery of meat ordered in con- 
nection with its packing operations, shall cease and desist from 


failing, without justification, to pay the full agreed purchase price 
for such meat in accordance with the terms of purchase. 


a 


(No. 9621) 


In re CLIFFORD R. STEWART. P&S Docket No. 3135. Decided Feb- 
ruary 8, 1965. 


Registration and bond—False weights—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in any practice 
by which livestock are weighed, entered in records and paid for at in- 
correct weights and from engaging in business as a dealer under the 
act without the required registration and bond. 


Mr. Donald E. Graham for complainant. Mr. Jack W. Bain, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 30, 1964, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 

This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on March 26, 1964, by the 
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Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent, Clifford R. Stewart, of Clovis, New Mexico, was charged 
with dealing in livestock while not registered and bonded, causing 
cattle to be weighed at false weights, and causing false entries to 
be made in records of registered market agencies. 


Copies of the complaint and the rules of practice were served 
on respondent on June 3, 1964, with a notice in writing that an 
answer should be filed within 20 days, and that section 202.9 of 
the rules of practice (9 CFR 202.9) provided that failure to 
answer constituted admission of the facts alleged in the complaint 
and waiver of oral hearing. Respondent has filed nothing. Ac- 
cordingly, this Recommended Decision is issued without further 
investigation or hearing, in accordance with section 202.9 of the 
rules of practice. 


PROPOSED FINDINGS OF FACT 


1. The respondent, Clifford R. Stewart, is an individual whose 
address is 1621 South Prince Street, Clovis, New Mexico, and at 
all times material herein he was not registered with the Secretary 
as a dealer in livestock, and had not filed a reasonable bond or its 
equivalent to cover dealer operations. 


2. The Clovis Cattle Commission Company stockyard, Clovis, 
New Mexico, hereinafter referred to as the Clovis market, is now, 
and was at all times referred to herein, a posted stockyard subject 
to the provisions of the Act. The Clovis Cattle Commission Com- 
pany is now, and was at all times referred to herein, registered 
with the Secretary of Agriculture as a market agency to buy and 
sell livestock in commerce on a commission basis, and at all such 
times owned and operated the Clovis market. 


3. The Las Vegas Livestock Commission Co., Inc. stockyard, 
Las Vegas, New Mexico, hereinafter referred to as the Las Vegas 
market, s now, and was at all times referred to herein, a posted 
stockyard subject to the provisions of the Act. The Las Vegas 
Livestock Commission Co., Inc., is now, and was at all times re- 
ferred to herein, registered with the Secretary of Agriculture 
as a market agency to sell livestock in commerce on a commission 
basis, and at all such times owned and operated the Las Vegas 


market. 
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4. The Ranchers and Farmers Livestock Auction Co. stockyard, 
Clovis, New Mexico, hereinafter referred to as the Ranchers and 
Farmers market, is now, and was at all times referred to herein, 
a posted stockyard subject to the provisions of the Act. The 
Ranchers and Farmers Livestock Auction Co. is now, and was 
at all times referred to herein, registered with the Secretary of 
Agriculture as a market agency to sell livestock in commerce on 
a commission basis, and at all such times owned and operated 
the Ranchers and Farmers market. 


5. Respondent, in the many transactions set forth in Paragraph 
IV of the complaint, and in other similar transactions during the 
period May 1963 through February 26, 1964, pursuant to an ar- 
rangement, agreement, or understanding with Murray L. 
Edwards, a dealer registered with the Secretary of Agriculture 
under the Act, and other persons, engaged in an unfair and de- 
ceptive practice or scheme to cause cattle to be weighed at false 
and incorrect weights, causing cattle which respondent had pur- 
chased at the Las Vegas market from various consignors to be 
weighed at less than the true and correct weight of the cattle; 
paid the market agency at the market on the basis of the false 
and incorrect weights; caused the market agency to remit to the 
consignors of the cattle on the basis of the false and incorrect 
weights; and caused entries to be made in the accounts and rec- 
ords of the market agency showing such false and incorrect 
weights. 


6. During the same period at the Clovis market and the Ranch- 
ers and Farmers market, respondent caused cattle which respond- 
ent had sold to various persons to be weighed at more than the 
true and correct weight of the cattle; collected payment from the 
market agencies at such markets on the basis of such false and 
incorrect weights; caused such market agencies to collect from 
the purchasers of the cattle on the basis of such false and incor- 
rect weights; and caused entries to be made in the accounts and 
records of the market agencies showing such false and incorrect 
weights for the cattle. 


PROPOSED CONCLUSIONS 


By reason of the facts set out above, respondent has wilfully 
violated section 303 and 312(a) of the Act (7 U.S.C. 202 and 
213(a)) and Section 10 of the Federal Trade Commission Act (15 
U.S.C. 50), which section is incorporated in and made a part of 
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the Packers and Stockyards Act, 1921, by Section 402 of the Act 
(7 U.S.C. 222), and Sections 201.10 and 201.29 of the regulations 
(9 CFR 201.10, 201.29). In re Charles M. Swiney, 10 A.D. 1027 
(1951) ; In re Joseph L. Mitchell, 21 A.D. 124 (1962), affirmed, 
Mitchell v. Freeman, 308 F. 2d 855 (C.A. 7, 1962), cert. denied, 
872 U.S. 935; In re Wayne County Livestock Exchange, Inc., 23 
A.D. 472 (1964). Respondent should be ordered to cease and 
desist from his violations, as recommended by complainant. 


PROPOSED ORDER 


Respondent, directly or indirectly in any manner whatsoever, 
in transactions subject to the Act, shall cease and desist from: 
(1) engaging or participating in or using any practice, device, or 
scheme in connection with the buying or selling of livestock by 
which any livestock are weighed at other than the true and cor- 
rect weight of the livestock; (2) causing any market agency, 
stockyard, or other person or firm subject to the Act to make a 
part of its books and records, any scale tickets, purchase invoices, 
accounts of sale or other memoranda showing false and incorrect 
weight data; (3) causing any market agency or other person or 
firm subject to the Act to remit proceeds to consignors of livestock 
on the basis of false and incorrect weights; (4) causing any mar- 
ket agency or other person or firm subject to the Act to collect 
from purchasers of livestock on the basis of false and incorrect 
weights; (5) knowingly receiving payment from or making pay- 
ment to any person on the basis of false or incorrect weight of 
livestock sold or purchased; (6) engaging in the business of buy- 
ing or selling livestock in commerce as a dealer without being 
registered and bonded as required by the Act, as amended and 
supplemented, and the regulations issued thereunder. 


No. 9622) 


In re JACK ARMSTRONG. P&S Docket No. 3369. Decided February 
10, 1965. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant under 
the act until he complies fully with the bonding requirements of the act 
and the regulations. 
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Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed September 15, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent 
violated the bonding provisions of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.). 


On December 22, 1964, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and 
conclusions based on the allegations of the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. Maxson Sales Company, Inc. stockyard, Welsh, Oklahoma, 
hereinafter called the stockyard, is now, and was at all times 
material herein, a posted stockyard subject to the provisions of 
the Act. 


2. The respondent, an individual, whose address is Route 1, 
Chetopa, Kansas, is registered with the Secretary of Agriculture 
as a dealer under the Act and at all times mentioned herein was 
so registered. 


3. Respondent’s surety bond was terminated on May 31, 1964. 
The Head of the Registration Section, Rates and Registrations 
Branch, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture, sent a letter 
dated May 4, 1964, to the surety confirming May 31, 1964, as the 
termination date. A copy of this letter was sent to the respondent. 
The Area Supervisor of the Packers and Stockyards Division, 
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Agricultural Marketing Service, United States Department of 
Agriculture, for the Area that includes the State of Kansas, by a 
letter dated May 11, 1964, and received by the respondent on 
May 14, 1964, further notified the respondent of his bond termi- 
nation date and informed him that he would have to furnish the 
required bond if he continued to operate as a registrant under the 
Act after May 31, 1964. Notwithstanding said notices, respondent 
continued to engage in the business of a dealer, buying and selling 
livestock at the stockyard, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and re- 
ulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent has wilfully violated section 312 of the 
Act (7 U.S.C. 213) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.30). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond 
or its equivalent as required by the Act and the regulations there- 
under. 


Respondent is suspended as a registrant under the Act until 
such time as he fully complies with the bonding requirements of 
the Act and the regulations. When respondent has complied fully 
with the bonding requirements of the Act and the regulations, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 


upon the parties. 
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(No. 9623) 


In re MARK E. BRAMLETT. P&S Docket No. 3346. Decided Feb- 
ruary 10, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer under the act without filing and maintaining the required bond. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
ef seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service. The respondent is registered 
with the Secretary as a dealer under the Act and is charged 
with violating the bonding requirements of the Act and regula- 
tions thereunder (9 CFR 201.1 et seqg.). The respondent has filed 
an amended answer in which (1) he admits the jurisdictional 
allegations of the complaint and neither admits nor denies the 
remaining allegations; (2) he states that for the purposes of this 
proceeding and for such purposes only, the order in this proceed- 
ing may contain findings of fact and conclusions based upon the 
allegations of the complaint as the findings of fact and conclusions 
of the Secretary; (3) he waives oral hearing and the report of 
the Hearing Examiner; and (4) he consents to the issuance of 
an order requiring him to cease and desist from operating as a 
dealer under the Act without a reasonable bond or its equivalent. 
The complainant has recommended that the order consented to 
by respondent be issued. 


FINDINGS OF FACT 


1. Bill Lyles Auction Company stockyard, Mansfield, Louisiana, 
Bill Lyles Auction Company stockyard, Grand Cane, Louisiana, 
and Red River Auction stockyard, Coushatta, Louisiana, herein- 
after referred to as the stock yards, are now, and were at all times 
material herein, posted stockyards subject to the provisions of 
the Act. 
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2. Respondent, an individual, whose address is Box 265, 
Blanchard, Louisiana, is registered with the Secretary of Agri- 
culture as a dealer under the Act and at all times mentioned 
herein was so registered. 


3. Respondent’s surety bond was terminated on December 2, 
1963. On or about November 19, 1963, a copy of the letter to 
the surety, confirming December 2, 1963, as the termination date, 
was mailed to the respondent. By a letter dated December 4, 
1963, the Area Supervisor of the Packers and Stockyards Divi- 
sion, Agricultural Marketing Service. United States Department 
of Agriculture, for the area that includes the State of Louisiana, 
further notified the respondent of such termination date and 
informed him that he would have to furnish the required bond 
if he continued to operate as a registrant under the Act. Not- 
withstanding said notices, respondent continued to engage in the 
business of a dealer, buying and selling livestock at the stockyards, 
without filing and maintaining a reasonable bond or its equivalent, 
as required by the Act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent has wilfully violated section 312 of the 
Act (7 U.S.C. 213) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.30). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the business 
of a dealer in commerce within the meaning of the Act without 
filing and maintaining a reasonable bond or its equivalent as 
required by the Act and the regulations issued thereunder. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 


upon the parties. 
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(No. 9624) 


In re ANSEL BREEDING. P&S Docket No. 3384. Decided February 
10, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer under the act without filing and maintaining a reasonable bond 
or its equivalent as required by the act and the regulations. 

Mr. Samuel J. Harris for complainant. Mr. Joe Henbest, of Columbus, 
Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed October 12, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging that respondent violated 
the bonding provisions of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.). 


On December 3, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the Complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is Galena, Kansas, is now, and 
was at all times material herein, registered with the Secretary 
of Agriculture as a dealer buying and selling livestock in com- 
merce for his own account. 


2. Joplin Stockyards, Joplin, Missouri, Pryor Livestock Com- 
mission stockyard, Pryor, Oklahoma, and Farmers and Ranchers 
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Sale Barn stockyard, Vinita, Oklahoma, hereinafter referred to 
as the stockyards, are now, and were at all times material herein, 
posted stockyards subject to the provisions of the Act. 


3. During the period from April 10, 1961, to the date of the 
execution of the Complaint, respondent maintained a surety bond 
in the amount of $5,000 to secure performance of his dealer 


obligations. 


4. Based upon his volume of business transacted as a dealer 
during 1963, respondent was required, under the Act and the 
regulations, to increase from $5,000 to $8,000, the amount of the 
bond maintained by him to secure performance of his dealer obli- 
gations. By letters dated May 7, 1964 and July 29, 1964, the Area 
Supervisor, Packers and Stockyards Division, Agricultural Mar- 
keting Service, United States Department of Agriculture, for the 
Area that includes the State of Kansas, notified respondent of 
the required increase in his bond coverage. Notwithstanding said 
notices, respondent continued to engage in the business of a 
dealer, buying and selling livestock at the stockyards, without 
furnishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
it is concluded that respondent has wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)), and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29 and 201.30). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce within the meaning of the Act 
without filing and maintaining a reasonable bond or its equivalent 
as required by the Act and the regulations. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 
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(No. 9625) 


In re CARL MCDANIEL. P&S Docket No. 3417. Decided February 
10, 1965. 


Failure to pay when due—Checks—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
purchased livestock and from issuing insufficient funds checks in pay- 
ment of such livestock and is suspended as a registrant for a period 
of 30 days. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed November 18, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent vio- 
lated certain provisions of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.). 


On December 22, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Hope Livestock Commission Company, stockyard, Hope, 
Arkansas and Idabel Livestock Commission Company, Inc. stock- 
yard, Idabel, Oklahoma, hereinafter referred to as the stockyards, 
are now, and were at all times material herein, posted stockyards 
subject to the provisions of the Act. 


2. Respondent, an individual, residing at Idabel, Oklahoma, is 
registered with the Secretary of Agriculture as a dealer under 
the Act and at all times material herein was so registered. 
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3. Respondent, at the stockyards, on or about the dates and 
in the transactions set forth below, purchased livestock in com- 
merce and issued checks in purported payment of the purchase 
price thereof which checks were returned unpaid by the bank 
upon which they were drawn because of insufficient funds in 
respondent’s account. 


Date No. of Amount 
1964 Head Purchased From of Check 
June 15 44 Hope Livestock Commission Co. $3,094.90 
July 1 59 Idabel Livestock Commission Co., Inc. 3,037.56 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
account and failed to pay, when due, the full purchase price of 
such livestock. 


Date No. of Balance 
1964 Head Purchased From Due 
June 15 44 Hope Livestock Commission Co. $3,094.90 
June 29 66 = ” " ™ 2,624.83 
July 1 59 Idabel Livestock Commission Co., Inc. 3,037.56 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
it is concluded that respondent has wilfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and section 201.43(b) of the regu- 
lations (9 CFR 201.43(b) ). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) failing to pay when due the full purchase price of livestock 
purchased in commerce; 

(2) issuing checks in purported payment for livestock purchased 
in commerce without maintaining sufficient funds on deposit in 
the bank on which they are drawn to pay such checks. 

Respondent is suspended as a registrant under the Act for a 
period of 30 days. 

This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 9626) 


In re LEONARD MCDANIEL. P&S Docket No. 3405. Decided Feb- 
ruary 10, 1965. 


Failure to pay when due—Checks—Records—Insolvency—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
purchased livestock and from issuing insufficient funds checks in pay- 
ment of such livestock, is ordered to keep records that fully disclose 
all transactions in his business under the act and is suspended as a regis- 
trant for a period of 30 days and thereafter until no longer insolvent. 

Mr. Samuel J. Harris for complainant. Mr. Ed Shipp, of Idabel, Okla., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed November 6, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with being in- 
solvent within the meaning of the Act (7 U.S.C. 204) and with 
violating certain provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 


On December 22, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the Complaint. Complainant has 
recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Hope Livestock Commission Company stockyard, Hope, 
Arkansas, Farmers and Ranchers Livestock Commission Com- 
pany stockyard, Paris, Texas and the Texarkana Stockyards, 
Texarkana, Texas, hereinafter referred to as the stockyards, are 
now, and were at all times material herein, posted stockyards 
subject to the provisions of the Act. 
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2. Respondent whose address is Route 3, Idabel, Oklahoma, is 
registered with the Secretary of Agriculture as a market agency 
and dealer under the Act, and at all times material herein was 
so registered. 


3. Respondent’s current liabilities exceed his current assets. 
As of August 18, 1964, respondent’s current liabilities exceeded 
his current assets by approximately $28,180.20. 


4. Respondent, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce and issued checks 
in purported payment of the purchase price thereof which checks 
were returned unpaid by the bank upon which they were drawn 
because of insufficient funds in respondent’s account. 


No. of 


Date Head Purchased From Amount 
July 14, 1964 26 Hope Livestock Commission Co. $1,592.81 
July 17, 1964 15 Farmers and Ranchers Livestock Com. Co. 1,456.90 
July 17, 1964 20 National Livestock Commission Co. 1,522.69 


5. Respondent has failed to pay the full purchase price of the 
livestock referred to in Finding of Fact 4 above. 


6. Respondent, during the period from on or about July 29, 
1963, through August 18, 1964, in connection with his dealer and 
market agency operations under the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in his business. Respondent, during such 
period, failed to keep: (1) a general ledger of accounts showing 
assets, liabilities, income, expenses and capital or net worth; (2) 
a cash receipts and disbursements journal; and (3) periodic 
reconciliations of his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent is insolvent within the meaning of the 


Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 4 through 
6, it is concluded that respondent has wilfully violated sections 
312(a) and 401 of the Act (7 U.S.C. 213(a) and 221), and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) failing to pay when due the purchase price of livestock 
purchased in commerce; 


(2) issuing checks in purported payment for livestock pur- 
chased in commerce without maintaining sufficient funds on de- 
posit in the bank on which they are drawn to pay such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer and market agency subject to the Act; including 
among other things: (a) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth, or capital; (b) 
a cash receipts and disbursements journal; and (c) monthly 
reconciliation of all bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating the suspension after the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9627) 


In re RITCHIE COUNTY LIVESTOCK SALES Co., INC. P&S Docket 
No. 3433. Decided February 10, 1965. 


Market agency—Consignment sales to employees—Checks—Accounts 
of sale—Shippers’ proceeds—Records—Insolvency—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from (1) misusing shippers’ pro- 
ceeds, (2) selling consigned livestock to employees, (3) issuing insuffi- 
cient funds consignment proceeds checks and (4) issuing incomplete 
accounts of sale, is ordered to keep records that fully disclose all trans- 
actions in its business under the act and to establish a separate account 
for shippers’ proceeds and is suspended as a registrant for 30 days and 
thereafter until no longer insolvent. 


Mr. Samuel J. Harris for complainant. Mr. Samuel A. Powell, of Harrisville, 
West Virginia, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


———— or ee 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed December 11, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with being in- 
solvent within the meaning of the Act (7 U.S.C. 204), and with 
violating certain provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 


On January 28, 1965, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Ritchie County Livestock Sales Co., Inc. stockyard, Lamber- 
ton, West Virginia, hereinafter referred to as the stockyard, is 
now, and was at all times material herein, a posted stockyard 
subject to the provisions of the Act. 


2. Respondent, Ritchie County Livestock Sales Co., Inc., a 
corporation, whose business address is Lamberton, West Virginia, 
is now, and was at all times material herein, engaged in business 
as a market agency, selling livestock in commerce on a commis- 
sion basis. 


3. Respondent is registered with the Secretary of Agriculture 
as a market agency under the Act and at all times mentioned 
herein was so registered. 


4. Respondent’s current liabilities exceed its current assets. 
As of October 1, 1964, respondent’s current liabilities exceeded its 
current assets by approximately $5,105.03. 


5. During the period January 1, 1964 through October 1, 1964, 
respondent used funds received as proceeds from the sale of live- 
stock consigned to it for sale on a commission basis for purposes 
of its own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to ship- 
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pers, thereby endangering the faithful and prompt accounting 
therefor and payment of the portion thereof due the owners or 
consignors. 


As of October 1, 1964, respondent had outstanding checks in 
the amount of $7,482.72, and checks totaling $5,237.80 of said 
amount had been issued to consignors as payment of net proceeds 
from the sale of consigned livestock. Respondent had, with which 
to offset such outstanding checks, a bank balance of $1,393.20, 
deposits in transit of $1,479.34 and proceeds receivable of $633.93 
or a total of $3,506.47, leaving a deficit balance of $3,976.25. 


6. By letters dated June 7, 1963, and November 18, 1963, the 
Area Supervisor, Packers and Stockyards Division, for the Area 
that includes the State of West Virginia, notified the respondent 
that it was required under the Act and the regulations to establish 
and maintain a custodial account for shippers’ proceeds. Not- 
withstanding such notices, respondent has failed to establish and 
maintain the required custodial account for shippers’ proceeds. 


7. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below, sold livestock consigned to it for 
sale on a commission basis and issued checks to consignors in 
purported payment of their portion of the proceeds from the sale 
of consigned livestock which checks were returned unpaid by the 
bank upon which they were drawn because of insufficient funds 
in respondent’s account. 


Date of No. of Amount of 
Sale Consignor Head Sold Check 
1964 
5-27 Jack Spencer 1 $ 60.50 
5-27 Dal Hardberger 1 44.39 
6-3 Vance Sutton 1 63.60 
6-3 Edward Stout 1 43.00 
6-3 Lewis Mahaney 1 38.10 
6-3 Elsie Lemasters 1 53.30 
6-3 E. B. Smith 11 490.35 
6-17 Deloris Kelly 1 54.93 
7-1 Junior Cottrell 1 35.68 
7-1 Dewey Simmons 1 78.94 
7-8 Mrs. Faye Morris 9 198.16 
7-15 Dick Kelly 1 51.51 
7-22 L. R. Collins 8 238.65 
7-22 M. J. Denning unknown 41.17 
7-22 A. O. Harker unknown 542.83 


9-29 Herbert Lemaster 1 46.47 
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Date of No. of Amount of 
Sale Consignor Head Sold Check 
1964 
7-29 C. V. Cain 1 45.13 
8-12 W. B. Hileman 2 82.65 
8-26 Bud Spiers i 24.15 
9-2 Mike Conaway : 61.50 
9-9 Paul Pierson 1 19.04 


8. Respondent, in connection with transactions referred to in 
Finding of Fact 7 above, submitted accounts of sale to the con- 
signors which failed to show the true and correct names of the 
purchasers of the livestock. 


9. Respondent, on or about the dates and in the transactions 
set forth below and in connection with the weekly auction sale 
conducted by it at the stockyard, permitted the auctioneer, Bert 
Richmond, to purchase livestock for his own account, which live- 
stock had been consigned to respondent for sale on a commission 
basis. 


Date 

1964 No. of Head Purchase Price 
August 5 4 $ 517.90 
August 12 7 831.58 
August 12 21 497.99 
August 19 12 259.74 
August 19 1 195.27 
August 26 6 514.24 
September 2 12 1,224.17 
September 16 5 463.33 
September 30 4 562.51 
October 7 10 885.24 


10. Respondent, during the period from on or about February 
15, 1964, through October 1, 1964, in connection with its market 
agency operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all transac- 
tions involved in its business. Respondent, during such period, 
failed to keep (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth or capital; (2) a cash 
receipts and disbursements journal; and (3) monthly reconcilia- 
tions of its bank account. During said period respondent issued 
invoices to buyers which failed to show the true and correct names 
of the purchasers, copies of which became a part of respondent’s 
records. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
it is concluded that respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 5 through 
10 herein, it is concluded that respondent has wilfully violated 
sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a), 
221), and sections 201.40, 201.41, 201.42, 201.43, and 201.57 of 
the regulations (9 CFR 201.40, 201.41, 201.42, 201.43, 201.57). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Making such use of funds received as proceeds from the 
sale of livestock on a commission basis as would in any manner 
endanger or impair the prompt accounting therefor, and payment 
of such portion thereof as may be due the consignor, shipper, or 
other person entitled thereto; 


(2) Selling consigned livestock to auctioneers, or other em- 
ployees performing duties of comparable responsibility in con- 
nection with the actual conduct of auction sales by respondent, 
for any purpose for their own account; 


(3) Issuing checks to consignors in purported payment of the 
net proceeds from the sale of consigned livestock without main- 
taining sufficient funds on deposit in the bank on which they are 
drawn to pay such checks; 


(4) Issuing accounts of sale to consignors of livestock which 
fail to show the true and correct names of the purchasers. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds” or by a similar designation and shall maintain 
such account in conformity with the provisions of section 201.42 
of the regulations under the Act (9 CFR 201.42). 
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Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including among 
other things: (a) a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth or capital; (b) a cash 
receipts and disbursements journal; (c) monthly reconciliations 
of bank accounts; (d) copies of accounts of sale which show the 
full and correct names of the purchasers and copies of invoices 
which show the full and correct names of the purchasers. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating the suspension after the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9628) 


In re SHASTA LIVESTOCK AUCTION YARD, INC. P&S Docket No. 
3411. Decided February 10, 1965. 


Market agency—Untrue or incomplete accounts of sale—Insolvency— 
Cease and desist—Consent 


Respondent is ordered to cease and desist from (1) operating as a market 
agency or dealer under the act while its current liabilities exceed its 
current assets and (2) issuing accounts of sale to consignors which 
fail to show the full, true, and correct name of the purchaser. 


Mr. Raymond W. Fullerton for complainant. Mr. C. T. ‘Tad’ Sanders, of 
Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on November 13, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 








150 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 149 


States Department of Agriculture, charging that respondent’s 
financial condition does not meet the requirements of the act (7 
U.S.C. 204) and that respondent violated the act and the regula- 
tions promulgated thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations, in various respects. 


On January 21, 1965, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allegations 
set forth in the complaint. 


Complainant has filed a recommendation which states that it 
is satisfied from an investigation conducted by the Packers and 
Stockyards Division subsequent to the issuance of the complaint 
that respondent’s current liabilities no longer exceed its current 
assets; therefore, the respondent’s financial condition now meets 
the requirements of the act. Accordingly, complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Shasta Livestock Auction Yard, Inc., stockyard, Ander- 
son, California, hereinafter referred to as the stockyard, is now, 
and was at all times mentioned herein, a posted stockyard subject 
to the provisions of the act. 


2. Respondent, Shasta Livestock Auction Yard, Inc., a corpor- 
ation whose address is Anderson, California, is now, and was at 
all times mentioned herein, registered with the Secretary of Agri- 
culture as a market agency to buy and sell livestock on a commis- 
sion basis and as a dealer to buy and sell livestock for its own 
account. 


3. During the period from December 31, 1963, through the date 
on which the complaint was filed, November 13, 1964, respondent’s 
current liabilities exceeded its current assets. As of December 
31, 1963, respondent had current liabilities totaling $131,950.41 
and current assets totaling $102,042.29, resulting in an excess of 
current liabilities over current assets of $29,908.12; and as of 
September 30, 1964, respondent had current liabilities totaling 
$72,452.66 and current assets totaling $34,304.40, resulting in an 
excess of current liabilities over current assets of $38,148.26. 
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4. Respondent, during the period from December 31, 1963, 
through September 30, 1964, operated as a market agency under 
the act, selling livestock on a commission basis at the stockyard, 
and as a dealer, buying and selling livestock for its own account, 
notwithstanding the fact that during such period its current 
liabilities exceeded its current assets. 


5. Respondent, at the stockyard, on or about the dates and 
in the transactions listed below, and at divers other times during 
the period from April 3, 1964, through May 22, 1964, sold live- 
stock consigned to it for sale on a commission basis, and in con- 
nection therewith, issued accounts of sale to the consignors of 
the livestock which failed to show the full, true, and correct name 
of the purchaser of the livestock. Copies of such false or other- 
wise incorrect accounts of sale were made a part of the accounts 
and records of respondent. 


Name of 
Purchaser 
Head of Consignor Designated Name of 
Date of Livestock of on Account Purchaser of 
Sale Sold Livestock of Sale Livestock 
1964 
April 3 6 Norman Leininger TT Valley Meat 
= 9 = Jeff 10 Alpine Packing 
May 22 2 Vic Wooley TT4 Gridley Auction 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has wilfully violated sections 307 and 312(a) 
of the act (7 U.S.C. 208 and 213(a)), and section 201.43(a) of 
the regulations (9 CFR 201.43(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
market agency or dealer, in commerce, while its current liabilities 
exceed its current assets; and (2) issuing accounts of sale to 
consignors of livestock which fail to show the full, true, and cor- 
rect name of the purchaser of the livestock. 
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Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 


the respondent. 


(No.9629) 


In re DONALD WELLS. P&S Docket No. 3408. Decided February 
10, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 

Mr. Garrett N. Wyss for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 13, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on December 4, 1964. On January 
21, 1965, respondent filed a second answer, in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance 
of a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is RFD #1, Manhattan, Kansas, 
is now, and was at all times material herein, engaged in the busi- 
ness of buying and selling in commerce livestock on his own ac- 
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count, as a dealer within the meaning of the Act, and is now, 
and was at all times material herein, registered with the Secre- 
try of Agriculture as a dealer, buying and selling in commerce 
livestock on his own account. 


2. The Onaga Community Sale stockyard, Onaga, Kansas, the 
Manhattan Sales Company, Inc. stockyard, Manhattan, Kansas, 
the Council Grove Livestock Auction Company stockyard, Council 
Grove, Kansas, the Zima Livestock Sales Company stockyard, 
Emmett, Kansas, the Kansas City Stock Yards, Kansas City, 
Missouri, and the Union Stock Yards, Omaha, Nebraska, herein- 
after called the stockyards, were at all times material herein 
posted stockyards subject to the provisions of the Act. 


3. Respondent’s surety bond was terminated on May 29, 1964. 
Notwithstanding such termination of his bond, respondent con- 
tinued to engage in the business of a dealer, buying and selling 
livestock at the stockyards on his own account, without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312 of the Act (7 U.S.C. 213) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). The complainant has recommended that the order con- 
sented to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 9630) 


In re ARMOUR AND COMPANY, JOHN MORRELL & Co., SWIFT & 
COMPANY, THE GREAT ATLANTIC & PACIFIC TEA COMPANY, INC., 
THE RATH PACKING COMPANY, AND WILSON & Co., INC. P&S 
Docket No. 2612—B-1. 


In re ARMOUR AND COMPANY, GOLDRING PACKING Co., INC., SAFE- 
WAY STORES, INCORPORATED, SwirT & COMPANY, AND WILSON 
& Co., INc. P&S Docket No. 2612—B-2. Decided February 15, 


1965. 
Packer—Partial dismissal of charges 


Motion to dismiss paragraph III of original complaint granted. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Complainant has filed a motion to dismiss the proceedings in 
P&S Dockets Nos. 2612—B-1 and 2612-B-2. The hearing exam- 
iner has referred the motion to the Judicial Officer with a recom- 
mendation that the motion be granted. The respondents in the 
proceedings have filed no objections. 


These proceedings involve paragraph III of the complaint filed 
in P&S Docket No. 2612. On February 5, 1962, the hearing ex- 
aminer granted several motions to sever paragraph II of the com- 
plaint, dealing with charges in connection with the buying of live 
lambs, from paragraph III of the complaint covering large volume 
sales and purchases of dressed lamb. The proceeding on the para- 
graph II charges was designated P&S Docket No. 2612—A and the 
proceeding on the paragraph III charges was designated P&S 
No. 2612-B. Later the two charges in P&S Docket No. 2612-B 
were split into P&S Docket No. 2612—B-1 and P&S Docket No. 
2612-B-2. 


Hearings have been held in P&S Docket No. 2612-A, briefs, 
etc., have been filed and the matter is before the hearing examiner 
for the preparation and issuance of a recommended decision. 


No hearing sessions have been held in either P&S Docket No. 
2612—B-1 or No. 2612—B-2. A prehearing conference was held 
in July 1964. 
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The motion to dismiss states that, after consideration of per- 
tinent factors “ ... complainant has concluded that, on the basis 
of the evidence now available [emphasis supplied], it would not 
serve the public interest to prosecute the charges against the 
respondents specified in paragraph III of the original complaint.” 


Accordingly, paragraph III of the original complaint is dis- 
missed, that is, the complaints in P&S Docket No. 2612—B-1 and 
P&S Docket No. 2612—B-2, and the proceedings in these dockets 
are terminated. 


(No. 9631) 


In re BUSHNELL PRODUCERS COMMISSION COMPANY. P&S Docket 
No. 3412. Decided February 15, 1965. 


Market agency—Checks—Shippers’ proceeds—Insolvency—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from (1) misusing shippers’ pro- 
ceeds and (2) issuing insufficient funds consignment proceeds checks, 
is ordered to establish a separate account for shippers’ proceeds and is 
suspended as a registrant for a period of 30 days and thereafter until 
no longer insolvent. 


Mr. Samuel J. Harris for complainant. Mathias, Meloy & Merker, of 
Bloomington, Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed November 13, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent’s 
financial condition does not meet the requirements of the Act 
and that respondent violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On January 18, 1965, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
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and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an Illinois corporation having a place of busi- 
ness at Bushnell, Illinois, is now, and was at all times material 
herein, registered with the Secretary of Agriculture as a market 
agency under the Act, buying and selling livestock in commerce 
on a commission basis. 


2. Bushnell Livestock Market, Inc. stockyard, Bushnell, Illinois, 
hereinafter referred to as the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provi- 
sions of the Act. 


38. Respondent’s current liabilities exceed its current assets. 
As of April 30, 1964, respondent’s current liabilities exceeded its 
current assets by approximately $49,196.44. 


4. During the month of April 1964, respondent used funds re- 
ceived as proceeds from the sale of livestock consigned to it for 
sale on a commission basis, for purposes of its own and purposes 
other than the payment of lawful marketing charges and remit- 
tance of net proceeds to shippers, thereby endangering or impair- 
ing the faithful and prompt accounting therefor and payment of 
the portions thereof due the owners or consignors of livestock. 
As of April 30, 1964, respondent had a shortage in shippers’ pro- 
ceeds in the approximate amount of $10,889.99. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, sold livestock consigned to it for 
sale on a commission basis and in purported payment of the net 
proceeds due the consignors thereof issued checks which were 
returned unpaid by the bank upon which they were drawn because 
of insufficient funds in respondent’s account. 


Date Name of 

1964 Consignor Amount 
March 12 Dean Bryan $219.11 
April 22 Robert Olson 492.72 
April 23 Eugene Smith 674.11 
April 24 James Brooks 630.65 
April 28 R. C. Conner 1,286.65 
April 28 Ausberry Brothers 4,542.99 
April 28 Pete Derry 609.10 


April 28 Wendell Stickle 908.40 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent is insolvent within the meaning of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 4 and 5, 
it is concluded that respondent has wilfully violated sections 307 
and 312(a) of the Act (7 U.S.C. 208 and 213(a)) and sections 
201.40, 201.41 and 201.42 of the regulations thereunder (9 CFR 
201.40, 201.41 and 201.42). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) using shippers’ proceeds for purposes of its own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers; 


(2) issuing checks to consignors in purported payment of net 
proceeds from the sale of livestock in commerce on a commission 
basis without maintaining sufficient funds on deposit in the bank 
on which they are drawn to pay such checks. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds” or by a similar designation and shall maintain 
such account in conformity with the provisions of section 201.42 
of the regulations promulgated under the Act (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating the suspension after the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 9632) 


In re JACK EUGENE KNIGHT. P&S Docket No. 3452. Decided 
February 15, 1965. 


Failure to pay when due—Checks—Records—Suspension of registration 


—Consent 


Respondent is ordered to cease and desist from (1) failing to pay when due 
for livestock purchased and (2) issuing insufficient funds checks in 
payment of such livestock and is ordered to keep records that fully 
disclose all transactions in his business and is suspended as a registrant 
for a period of 30 days. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed January 12, 1965, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging that respondent violated 
certain provisions of the Act and the regulations thereunder (9 
CFR 201.1 et seq.). 


On February 1, 1965, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Moundsville Livestock Auction Company stockyard, Mounds- 
ville, West Virginia, Barnesville Livestock yard, Barnesville, Ohio, 
and Fayette Stock Yard Co., Uniontown, Pennsylvania, herein- 
after referred to as the stockyards, are now, and were at all times 
material herein, posted stockyards subject to the provisions of 
the Act. 


2. Respondent, whose address is Cameron Star Route No. 1, 
Cameron, West Virginia, is now, and was at all times material 
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herein, engaged in the business of a dealer within the meaning 
of the Act, buying and selling livestock in commerce for his own 
account, and is now, and was at all times material herein, so reg- 
istered with the Secretary of Agriculture. 


3. Respondent, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce and issued checks 
in purported payment of the purchase price of such livestock 
which checks were returned unpaid by the bank upon which they 
were drawn because of insufficient funds in respondent’s account. 


No. of 
Date Head Purchased From Amount 
1964 
September 29 11 Fayette Stockyard Co. $2,057.82 
October 12 102 Moundsville Livestock 
Auction Co. 6,341.10 
October 19 10 Moundsville Livestock 
Auction Co. 1,525.92 
October 24 30 Barnesville Livestock 1,066.64 


4. Respondent has failed to pay the full purchase price of the 
livestock referred to in Finding of Fact 3 above. 


5. Respondent, during the period from on or about June 29, 
1961, through November 20, 1964, in connection with his dealer 
operations under the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in his business. Respondent, during such period, failed 
to keep: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and capital or net worth; (2) a 
cash receipts and disbursements journal; and (3) a record of 
livestock purchases and sales. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 5, 
it is concluded that respondent has wilfully violated sections 
312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: 
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(1) Failing to pay when due the full purchase price of live- 
stock purchased in commerce. 


(2) Issuing checks in purported payment for livestock pur- 
chased in commerce without maintaining sufficient funds on de- 
posit in the bank on which they are drawn to pay such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including among other things: 
(a) a general ledger of accounts showing assets, liabilities, in- 
come, expenses and capital or net worth; (b) a cash receipts and 
disbursements journal; and (c) a record of purchases and sales. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9633) 


HERBERT RILEY v. BILLY BODE, INDIVIDUALLY AND d/b/a EL 
CAMPO LIVESTOCK COMMISSION Co. P&S Docket No. 3026. 
Decided February 15, 1965. 


Market agency—Mortgaged livestock—Joint venture—Individual 
debt—Choice of forum 


Market agency-mortgagee may retain possession of mortgaged livestock 
consigned to it for sale where market value does not exceed amount of 
debt, but may not retain possession of unmortgaged livestock consigned 
by joint venture where one venturer is its debtor as joint venture assets 
may not be taken to satisfy individual debt of joint venturer. The pro- 
ceeding need not be dismissed because case involving same parties and 
subject is before a state court. 


Mr. James R. Paxton, Palestine, Texas, for complainant. Mr. L. L. Duckett, 
El Campo, Texas, for respondent. Mr. W. A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
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referred to as the Act. In a complaint filed on June 27, 1963, it 
is alleged that complainant shipped approximately 217 head of 
cattle to E] Campo, Texas, to be sold at a special sale held by re- 
spondent on March 30, 1963; that “74 head of these cattle were 
pulled out of the lot and held by Mr. Bode, who made a claim to 
the cattle”; that respondent subsequently paid complainant for 
all except 32 head claiming a lien on them by virtue of a chattel 
mortgage given to Hockley Livestock Commission Company by 
Kenneth Richardson. The complaint further alleges that the 32 
head of cattle held by respondent were not covered by the chattel 
mortgage. Complainant claims reparation in the sum of $4,100.00. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon re- 
spondent on August 9, 1963. A copy of the investigative report 
was served upon complainant on August 10, 1963. 


On August 22, 1963, respondent filed an answer in which he 
denies all the allegations of the complaint except the fact that 
he claims to have a lien on these 32 head of cattle on the basis 
of a mortgage executed by Kenneth Richardson. Respondent fur- 
ther alleges that he is a partner in and part owner of the Hockley 
Livestock Commission Company and therefore had a right to seize 
and protect his property as mortgagee; that 21 of the 32 cattle 
were branded with Richardson’s brand; that complainant and 
Richardson were partners; and that complainant therefore is 
estopped to assert any claim to these cattle. 


An oral hearing was held at Houston, Texas, on February 26, 
1964, at which time both parties to the proceeding appeared in 
person and by counsel. Respondent filed a motion to dismiss the 
proceeding on the ground that on September 26, 1963, in the dis- 
trict court of Wharton County, Texas, complainant had instituted 
a civil action against respondent based on the transaction involved 
in this proceeding. Respondent’s motion to dismiss was properly 
denied by the presiding officer. 


Complainant testified in his own behalf and respondent and 
Kenneth Richardson testified for respondent. Both parties filed 
briefs. 
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FINDINGS OF FACT 


1. Complainant, Herbert Riley, an individual whose address is 
Frankston, Texas, was at the times mentioned herein engaged in 
the banking business and in the business of buying and selling 
cattle. 


2. Respondent Billy Bode, an individual whose address is El 
Campo, Texas, was at the times mentioned herein engaged in the 
business of a market agency, buying and selling livestock in com- 
merce on a commission basis under the name of E] Campo Live- 
stock Commission Company, and engaged in the business of a 
dealer buying and selling livestock in commerce for his own ac- 
count. During such times said respondent was registered under 
the Act with the Secretary of Agriculture so to operate. 


38. During the period from approximately January 1, 1963 
through March 30, 1963, complainant and one Kenneth Richard- 
son, hereinafter referred to as Richardson, were engaged in a 
joint operation of buying and selling heifer cattle. Complainant 
provided the funds to finance the operation and Richardson 
bought, sorted and resold the animals. Generally, the cattle pur- 
chased were collected and sorted at complainant’s farm near 
Frankston, Texas, prior to resale. Under their agreement Rich- 
ardson was authorized to collect the net proceeds from the sale 
of the heifers and complainant and Richardson were to share the 
profits resulting from the operation. 


4. On February 25, 1963, Richardson executed a chattel mort- 
gage to the “Hockley Livestock & Commission Company”, a part- 
nership composed of respondent Billy Bode and one Harold Bode, 
to secure the payment of a promissory note executed by Richard- 
son to the Hockley Livestock Commission Company. The mort- 
gaged property included “35 Charlaise heifers, 1 Charlaise bull 
located in Wharton County, Texas.” The chattel mortgage was 
duly recorded with the county clerk of Wharton County, Texas. 
At the time he executed the chattel mortgage, Richardson alone 
owned the cattle covered by the mortgage. 


5. Subsequent to the execution of the chattel mortgage, and 
prior to March 28, 1963, Richardson moved part of these 35 head 
of Charlaise heifers to complainant’s farm near Frankston, Texas. 


6. On March 28, 1963, pursuant to his agreement with com- 
plainant, Richardson caused approximately 217 head of cattle, 
including 32 Charlaise heifers, to be shipped from complainant’s 
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farm to the E] Campo Livestock Commission Company stockyard, 
E] Campo, Texas, a posted stockyard subject to the provisions of 
the Act. The cattle were consigned under the designation of “K 
Ranch” to respondent Bode, d/b/a El Campo Livestock Commission 
Company, for sale on a commission basis at a special sale to be held 
on March 30, 1963. “K Ranch” was a designation often used by 
Richardson in connection with livestock transactions with re- 
spondent. Prior to the sale on March 30, 1963, Richardson advised 
respondent that some of the 217 head of cattle were “part of those 
heifers that I’ve got on that mortgage.” 


7. On March 30, 1963, all of the cattle were offered for sale 
by respondent and all were sold except 74 head of cattle which 
were “passed out” of the sale after a determination by Richard- 
son that the highest price bid was too low. The net proceeds from 
the sale of the animals sold were remitted to complainant. In- 
cluded among the 74 head of cattle “passed out” were the 32 
Charlaise heifers. With the consent of complainant, these 74 head 
were allowed to remain at the El Campo Livestock Commission 
Company stockyard. Some three weeks later 41 or 42 of these 
cattle were sold at a special sale at Brenham, Texas. The pro- 
ceeds of sale were paid to complainant. Respondent retained 
possession of the 32 Charlaise heifers claiming under the chattel 
mortgage. Twenty of the 32 heifers are cattle covered by the 
chattel mortgage. The market value of such 32 heifers at the 
time respondent asserted a right to retain possession of the 
heifers by virtue of the mortgage was $90.00 per head. 


8. Complainant has requested respondent to return the 32 head 
of Charlaise heifers to him or pay him their market value, but 
respondent has refused to do so. 


9. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


At the commencement of the hearing, respondent moved to 
dismiss the proceeding on the ground that complainant had in- 
stituted a civil action in a State court against respondent based 
upon the transaction involved in this proceeding. The presiding 
officer properly denied the motion. Liability in a reparation pro- 
ceeding results from a violation of certain provisions of the Act, 
and such liability may be enforced by the person injured by such 
violation either (1) by complaint to this Department or (2) by 
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suit in any federal district court of competent jurisdiction (7 
U.S.C. 209). The selection of either of these methods precludes 
pursuit of the alternative method. However, 7 U.S.C. 209 pro- 
vides that it shall not abridge any existing statutory or common 
law remedies. The remedy under the Act is therefore concurrent 
and consistent with those afforded by State law and the doctrine 
of “election of remedies” is inapplicable. Thus, a reparation pro- 
ceeding need not be dismissed because of the fact that a case in- 
volving the same parties and subject matter is before a State 
court. 


The evidence shows that Kenneth Richardson executed a chattel 
mortgage on “35 Charlaise heifers” to the Hockley Livestock Com- 
mission Company, in which respondest is a partner. Part of 
such Charlaise heifers were included in a herd of approximately 
217 head of cattle which were consigned to respondent by Richard- 
son pursuant to his joint venture agreement with complainant. 
Richardson advised respondent that part of the mortgaged cattle 
were among the 217 head. All but 32 of the 217 head were eventu- 
ally sold and the proceeds of sale were remitted to complainant. 
Respondent retained possession of the 32 head claiming that they 
were covered by the chattel mortgage and refused to deliver them 
to complainant on demand or to pay complainant for them. 


The chattel mortgage included “385 Charlaise heifers . . . located 
in Wharton County, Texas.” Complainant testified at the hearing 
that he “purchased” substantially all of the 32 Charlaise heifers 
involved in this proceeding from Richardson. Richardson testified 
that the Charlaise heifers he owned in Wharton County were 
branded “K” on the left shoulder and that of the 32 head in ques- 
tion the ones so branded would be mortgaged cattle. He further 
testified that approximately 20 of the 32 held by respondent were 
so branded. Respondent alleged in his answer that at least 21 of 
the heifers in question were branded “K” on the lower left 
shoulder, and at the hearing respondent testified that more than 
20 had Richardson’s brand. It is concluded that respondent failed 
to establish that more than 20 of the Charlaise heifers were cov- 
ered by the mortgage. 


Complainant contends that the description of the cattle in the 
chattel mortgage is not sufficient and therefore the mortgage is 
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null and void. We cannot agree with that contention and feel 
that the case of Lapowski v. Taylor, 35 S.W. 934 (Tex. Civ. App. 
1896), which upheld the sufficiency of a similar description of 
livestock, is dispositive of the issue. Furthermore under Texas 
law a mortgagor cannot sell the mortgaged property without the 
consent of the mortgagee (Vernon’s Tex. Civ. Stat. Annot., Art. 
5496 (1958)) and any attempt to do so without that consent 
passes no title to the purchaser. Beaumont Rice Mills v. Dishman, 
106 S.W. 2d 1067 (Tex. Civ. App. 1937) ; Goode v. Martinez, 237 
S.W. 576 (Tex. Civ. App. 1922). Therefore even if it were found 
that Richardson purported to “sell” the heifers covered by the 
mortgage to complainant, title would not have passed and re- 
spondent’s rights under that mortgage would not have been im- 
paired. Respondent took possession of such heifers with the con- 
sent of the mortgagor, Richardson, who was also the person who 
delivered the animals to El Campo Livestock Commission Com- 
pany for sale, and their market value does not exceed the amount 
of the debt to Hockley Livestock Commission Company with re- 
spect to which the mortgage was executed. 


On the basis of all of the foregoing it is concluded that com- 
plainant has no cause of action against respondent in connection 
with the retention of possession of the heifers covered by the 
mortgage. See section 201.39 of the regulations under the Act. 
However, it was an unjust practice for respondent to retain 
possession of the heifers which were not covered by the mortgage. 
Cf. Johnson v. Miller, White & Woods, 4 A.D. 836 (1945). Joint 
venture assets may not be taken to satisfy the individual debt 
of a joint venturer. Titus v. Gulf Liquid Fertilizer Co., 345 S.W. 
2d 422 (Tex. Civ. App. 1961) ; reversed on other grounds, 354 S.W. 
378 (Tex. 1962) ; M System Stores, Inc. v. Johnston, 76 S.W. 2nd 
503 (Tex. App. Comm. 1934). Accordingly, respondent is liable to 
complainant for the market value of the 12 heifers which were 
not shown to be covered by the mortgage. See Brudvik v. Fro- 
saker Blaisdell Co., 56 N.D. 215, 216 N.W. 891 (1927). The mar- 
ket value of the heifers at the time respondent first asserted a 
right to retain possession of the heifers by virtue of the mortgage 
was $90.00 per head. Respondent, therefore, should be ordered 
to pay reparation to complainant in the sum of $90.00 per head, 
a total of $1,080.00 for the 12 heifers. Cf. Mowry v. Phifer, 21 
A.D. 244 (1962); Cassidy Commission Co. v. Carson Livestock 
Commission Co., 20 A.D. 201 (1961). 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $1,080.00 with interest 
thereon at the rate of 5% per annum from May 1, 1963, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 9634) 


HERBERT RILEY v. BILLY BODE, INDIVIDUALLY AND d/b/a EL 
CAMPO LIVESTOCK COMMISSION CO., AND KENNETH RICHARD- 
ON. P&S Docket No. 3025. Decided February 15, 1965. 


Joint venture—Market agency—Consignment proceeds to joint 
venturer—Choice of forum 


Where evidence establishes a joint venture agreement between complainant 
and one of the respondents, respondent-joint venturer liable to other 
joint venturer for share of profits and return of advance on consigned 
livestock, but complaint dismissed as to respondent market agency which 
paid consignment proceeds to respondent-joint venturer. Reparation 
proceeding need not be dismissed because case involving same subject 
matter is before a state court. 


Mr. James R. Paxton, Palestine, Texas, for complainant. Mr. L. L. Duckett, 
El Campo, Texas, for respondent Billy Bode. Mr. Philip Gates, Colum- 
bus, Texas, for respondent Kenneth Richardson. Mr. W. A. Bolding, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on June 25, 1963, it 
is alleged that on March 27, 1963, complainant purchased 34 
heifers from Hebbronville Auction and Commission Company at 
Hebbronville, Texas; that these cattle were shipped from Heb- 
bronville routed to Frankston, Texas; that the shipment was 
stopped on March 28, 1963, at El] Campo, Texas, by an agent 
and employee of El Campo Livestock Commission Co.; that the 
animals were thereafter consigned by respondent Richardson to 
El Campo Livestock Commission Company, which sold them on 
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March 30, 1963 to D. W. Marshall for $3,842.00; and that the 
check for the proceeds from the sale of these 34 heifers was 
made payable to “K-Ranch” and was delivered to respondent 
Kenneth Richardson. It is further alleged that “the auctioneer 
who was employed by Billy Bode on the date of the sale to Mar- 
shall was Kenneth Richardson”; that respondent Billy Bode knew 
or should have known that these cattle belonged to complainant; 
and that such knowledge “is legally imputed” to Billy Bode since 
his agent and employee, Kenneth Richardson, sold the cattle. 
Complainant claims reparation in the amount of $3,842.00. 


A copy of the complaint and a copy of the investigative re- 
port prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
respondent Bode on August 9, 1963, and on respondent Richard- 
son on August 10, 1963. A copy of the investigative report was 
served upon the complainant on August 9, 1963. 


Respondent Bode filed an answer on August 22, 1963, in which 
he denies “that Kenneth Richardson was acting as an agent or 
employee for Billy Bode or El] Campo Livestock Commission Com- 
pany, as to the controversy in question.”’ In his answer respond- 
ent Bode admits that the cattle were sold to D. W. Marshall on 
March 30, 1963; that a check payable to “K-Ranch” was given 
to Kenneth Richardson by El Campo Livestock Commission Com- 
pany; and that Kenneth Richardson was the auctioneer on the 
date of the sale. Respondent Bode further alleges that the trans- 
action was one of many like transactions, of which complainant 
had knowledge, in which he had acquiesced, and which he had 
ratified; that “at all times material to this transaction in ques- 
tion” Kenneth Richardson was acting as agent or partner of com- 
plainant Herbert Riley; that complainant’s “acts and conduct in 
approving other like transactions and condoning said practices 
is binding on him as to this transaction, thru his agent, repre- 
sent [sic], partner or associate who was paid in full”; and that 
the cattle were sold by El Campo Livestock Commission Com- 
pany and paid for by it in accordance with “the manner in 
which the cattle were checked in.” 


Respondent Kenneth Richardson on September 5, 1963, filed 
an answer alleging that he and complainant Herbert Riley “were 
partners in the ownership of, and the transaction concerning,” 
the 34 heifers as well as other livestock, and that he “has offered 
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to give complainant a promissory note in the amount covering 
what he owes him in connection with their transactions, which 
amounts to more than the amount of the specific claim covered 
by the above complaint.” 


An oral hearing was held at Houston, Texas, on February 26, 
1964, at which all parties to the proceeding appeared in person 
and by counsel. Respondent Bode filed a motion to dismiss this 
proceeding on the ground that on September 26, 1963, in the dis- 
trict court of Wharton County, Texas, complainant had insti- 
tuted a civil action, against the respondents herein and D. W. 
Marshall, based upon the transaction involved in this proceed- 
ing. This motion was properly denied by the presiding officer, 
W.A. Bolding, Office of the General Counsel of the Department. 


At the hearing, the complainant called respondent Kenneth 
Richardson as an adverse witness and Richardson testified as 
such and in his own behalf. Complainant and respondent Bode 
each testified in his own behalf. A brief was filed by each of 
the parties to the proceeding. 


FINDINGS OF FACT 


1. Complainant, Herbert Riley, an individual whose address is 
Frankston, Texas, was at the times mentioned herein engaged 
in the banking business and in the business of buying and sell- 
ing cattle. 


2. Respondent, Billy Bode, an individual whose address is El 
Campo, Texas, was at the times mentioned herein, engaged in 
the business of a market agency, buying and selling livestock in 
commerce on a commission basis under the name of E] Campo 
Livestock Commission Company, and engaged in the business of 
a dealer buying and selling livestock in commerce for his own 
account. During such times said respondent was registered under 
the Act with the Secretary of Agriculture so to operate. 


3. Respondent, Kenneth Richardson, an individual whose ad- 
dress is Sealy, Texas, was at the times mentioned herein en- 
gaged in the business of a dealer, as defined in the Act. During 
such times said respondent was employed by the El Campo Live- 
stock Commission Company as an auctioneer. 


4. During the period from approximately January 1, 1963 
through March 30, 1963, complainant and respondent Richard- 
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son were engaged in a joint operation of buying and selling 
heifer cattle. Complainant provided the funds to finance the op- 
eration and Richardson bought, sorted and resold the animals. 
Generally, the cattle purchased were collected and sorted at com- 
plainant’s farm near Frankston, Texas, prior to resale. Under 
their agreement Richardson was authorized to collect the net 
proceeds from the sale of the heifers, and complainant and Rich- 
ardson were to share the profits resulting from the operation. 


5. On March 27, 1963, M. G. Brown, at Richardson’s direc- 
tion, purchased 34 heifers for the purchase price of $3,281.54, 
at the Hebbronville Auction and Commission Company stock- 
yard, Hebbronville, Texas, a posted stockyard subject to the 
provisions of the Act. The account of sale showed “R & R-15, 
Herbert Riley, c/o First State Bank, Frankston, Texas,” as pur- 
chaser. A draft was drawn on complainant by M. G. Brown in 
payment for the cattle, and complainant honored the draft. The 
84 heifers were purchased in connection with the joint opera- 
tion of complainant and Richardson. 


6. On March 28, 1963, these 34 head of cattle were delivered 
to respondent Richardson at the El Campo Livestock Commis- 
sion Company stockyard, El] Campo, Texas, a posted stockyard 
subject to the provisions of the Act. The cattle were consigned 
by Richardson under the name of “K Ranch #5” to El] Campo 
Livestock Commission Company for sale on a commission basis. 
“K Ranch” was a designation used by Richardson in connection 
with livestock transactions at the El Campo Livestock Commis- 
sion Company stockyard, On or about March 29, 1963, respondent 
Richardson received a check payable to “K Ranch” in the amount 
of $3,281.54, from respondent Billy Bode, d/b/a El Campo Live- 
stock Commission Company, as an advance payment on the 34 
head. 


7. On March 30, 1963, the 34 head of cattle were sold at auc- 
tion by respondent Bode to D. W. Marshall for the net amount 
of $3,719.69. The difference between such net amount and the 
advance to respondent Richardson, the sum of $438.15, was re- 
mitted to respondent Richardson by a check payable to “K 
Ranch.” Complainant received no part of the net proceeds from 
the sale of these cattle. 


8. The complaint was filed within 90 days after the accrual 
of the cause of action. 
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CONCLUSIONS 


At the commencement of the hearing in this proceeding, re- 
spondent Bode moved to dismiss the proceeding on the ground 
that complainant had instituted a civil action in a State court 
against respondents based upon the transaction involved in this 
proceeding. The presiding officer properly denied the motion. 
Liability in a reparation proceeding results from a violation of 
certain provisions of the Act, and such liability may be enforced 
by the person injured by such violation either (1) by complaint 
to this Department, or (2) by suit in any federal district court 
of competent jurisdiction (7 U.S.C. 209). The selection of either 
of these methods precludes pursuit of the alternative method. 
However, 7 U.S.C. 209 provides that it shall not abridge any 
existing statutory or common law remedies. The remedy under 
the Act is therefore concurrent and consistent with those afford- 
ed by State law and the doctrine of “election of remedies” is in- 
applicable. Thus, a reparation proceeding need not be dismissed 
because of the fact that a case involving the same parties and 
subject matter is before a State court. It might be noted that 
while certain facts will result in liability in a State court pro- 
ceeding, such facts will not entail liability in a reparation pro- 
ceeding unless they also constitute a violation of the pertinent 
sections of the Act. 


The record shows that complainant and Richardson, at the 
time of the transaction involved and prior thereto, were oper- 
ating under an agreement according to which Richardson would 
buy, sort and resell heifer cattle. Under the agreement, Rich- 
ardson was authorized to collect the proceeds resulting from the 
resale of the cattle. In accordance with such agreement, the 34 
head of cattle in question were consigned by Richardson to re- 
spondent Bode for sale on a commission basis; and the proceeds 
of the sale were paid by Bode to Richardson. Since under his 
agreement with complainant, Richardson had authority to col- 
lect the net proceeds from cattle sales, the payment by Bode to 
Richardson of the net proceeds of the sale of the 34 head clearly 
was not in violation of the Act. Cf. In re Sig Ellingson & Com- 
pany, B.A.I. Docket No. 981 (1938) ; Spence v. Southwest Com- 
mission Co., 15 A.D. 920 (1956); Kinsel v. Community Sales 
Yard, 20 A.D. 1005 (1961). It is therefore concluded that the 
complaint should be dismissed as to respondent Bode. 
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Respondent Richardson alleged in his answer that he and com- 
plainant were partners in the ownership of, and the transaction 
concerning, the 34 head of heifers involved in this proceeding. 
Richardson testified that he and complainant were to share the 
profits in connection with purchases and resales of heifers. Com- 
plainant denies this. Complainant testified that Richardson re- 
ceived compensation for his part in the operation in the form of 
a buying commission. Richardson denies receiving any buying 
commissions. The record contains a copy of a deposit slip made 
out by complainant in connection with a deposit of funds in Rich- 
ardson’s bank account. This deposit slip has a notation that it 
is “part profit” on certain cows. The date of the deposit falls 
within the period of time during which the joint operation was 
carried on. As noted before, complainant testified that Richard- 
son received compensation in the form of a buying commission. 
Richardson denies this, and the evidence shows that he did more 
than just buy heifers for the operation. He also sorted and re- 
sold the animals. Respondent Bode testified that Richardson made 
an average of three trips a week to complainant’s farm near 
Frankston, Texas, in relation to the sorting of the heifers. One 
would conclude that Richardson was to be compensated for such 
work and his compensation would not be limited to a buying 
commission. On the basis of the record it is found that the 
parties had agreed that they would share the profits; and it is 
concluded that complainant and Richardson were engaged in a 
joint venture with regard to the buying and selling of heifers. 


The heifers in question were purchased for $3,281.54, which 
price was paid for by complainant. The animals were resold for 
the net amount of $3,719.69. Under the agreement of the parties, 
complainant was entitled to the sum of $3,500.61 in connection 
with this transaction. Under the circumstances the failure of 
Richardson to pay the sum of $3,500.61 to complainant in con- 
nection with the transaction involving the 34 head, constituted 
an unjust practice in violation of the Act on the basis of which 
reparation may be awarded, and said respondent should be or- 
dered to pay reparation to complainant in such sum. 


ORDER 


Within 30 days from the date of this order, respondent Ken- 
neth Richardson shall pay complainant, as reparation, the sum 
of $3,500.61, with interest thereon at the rate of 5% per annum 
from May 1, 1963, until paid. 
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The complaint is dismissed as to respondent Billy Bode, indi- 
vidually and d/b/a El Campo Livestock Commission Company. 


Copies hereof shall be served upon the parties. 


(No. 9635) 


In re C. H. SCHEOPNER. P&S Docket No. 3366. Decided Febru- 
ary 15, 1965. 


Failure to pay when due—Checks—Insolvency—Suspension of 
registration—Default 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased and from issuing insuffi- 
cient funds checks in payment of such livestock and is suspended as 
a registrant for a period of 30 days and thereafter until no longer 
insolvent. 


Mr. Samuel J. Harris for complainant. Mr. Will Rogers, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed December 14, 1964, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this pro- 
ceeding. 


This order shall become effective on the 10th day after serv- 
ice thereof upon respondent and copies hereof shall be served 
upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed September 10, 1964, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent, C. H. Scheopner, whose address is Goodland, Kansas, 
is now and was at all times material herein, a dealer, within 
the meaning of the act, registered with the Secretary of Agri- 
culture to buy and sell livestock in commerce for his own ac- 
count. It is alleged in the complaint that respondent’s financial 
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condition does not meet the requirements of the act (7 U.S.C. 
204), and that respondent has willfully violated section 312 (a) 
of the act (7 U.S.C. 2138(a)). A copy of the complaint and a 
copy of the rules of practice were served upon respondent Sept- 
ember 14, 1964. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hear- 
ing pursuant to section 202.9(c) of the rules of practice. 


FINDINGS OF FACT 


1. Respondent, whose address is Goodland, Kansas, is now, and 
was at all times material herein, a dealer, within the meaning 
of the act, registered with the Secretary of Agriculture to buy 
and sell livestock in commerce for his own account. 


2. Respondent’s current liabilities presently exceed his current 
assets and at all times since on or about August 7, 1964, re- 
spondent’s current liabilities have exceeded his current assets. 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
account at the stockyards listed below, which stockyards are 
now, and were at all times material herein, posted pursuant to 
the provisions of the act, and failed to pay when due, the full 
purchase price of such livestock. 


Date No. of 

1964 Purchased at Head Amount 
June 18 Colby Livestock Auction, Inc. 62 $6,051.11 
June 25 Colby Livestock Auction, Inc. 14 1,522.94 
July 9 Colby Livestock Auction, Inc. 31 3,987.58 
July 16 Colby Livestock Auction, Inc. 13 1,742.04 
July 23 Colby Livestock Auction, Inc. 25 2,518.88 
July 15 Goodland Livestock Commission 28 3,334.38 

Company, Inc. 
July 22 Goodland Livestock Commission 31 3,666.57 


Company, Inc. 
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4. Respondent, on or about the dates set forth below, pur- 
chased livestock in commerce, and issued checks in payment of 
the purchase price thereof which checks were returned unpaid 
by the bank upon which they were drawn because of insufficient 


funds in respondent’s account. 


Date 

1964 Purchased From Amount 
July 23 Colby Livestock Auction, Inc. $11,563.23 
July 22 Goodland Livestock Commission Co., Ine. 5,187.57 
July 25 Oakley Livestock Commission Co. 8,805.00 


CONCLUSIONS 


By reasons of Finding of Fact 2, respondent’s financial con- 
dition does not meet the requirements of the act (7 U.S.C. 204), 
and by reason of Findings of Fact 3 and 4, respondent has will- 
fully violated section 312(a) of the act (7 U.S.C. 218(a)). 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; and (2) issuing checks in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such 
checks. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. At the request 
of respondent, when he demonstrates that he is no longer insol- 
vent, a supplemental order will be issued in this proceeding ter- 
minating such suspension after the 30-day period. 


This order shall become effective on the 10th day after serv- 
ice thereof upon respondent and copies shall be served upon the 


parties. 
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(No. 9636) 


In re LEONARD L. SMITH. P&S Docket No. 3374. Decided Feb- 
ruary 15, 1965. 


Failure to pay when due—Checks—Records—Insolvency—Suspension 
of registration—Default 


Respondent is ordered to cease and desist from failing to pay when due 
for livestock purchased and from issuing insufficient funds checks in 
payment of such livestock, is ordered to keep records that fully dis- 
close all transactions in his business under the act and is suspended 
as a registrant for a period of 60 days and thereafter until no longer 
insolvent. 


Mr. Ronald D. Cipolla for complainant. Mr. G. Osmond Hyde, Chief Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 18, 1965, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this pro- 


ceeding. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed September 25, 1964, by the 
Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, United States Department of Agriculture, and an 
amendment to the complaint setting forth the correct name of the 
respondent, filed October 5, 1964, by the same official. At the 
time of the issuance of the complaint, respondent was registered 
with the Secretary under the Act as a dealer to buy and sell 
livestock in commerce for his own account. Respondent is 
charged with failing to meet the financial requirements of the 
Act, and, also, with willfully violating the Act (1) by issuing 
checks for livestock purchased which checks were returned from 
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the bank upon which drawn because of insufficient funds, (2) 
by failing to pay, when due, for livestock purchased, and (3) 
by failing to keep accounts, records, and memoranda which fully 
and correctly disclose all the transactions involved in his busi- 
ness as a dealer. A copy of the complaint and a copy of the 
rules of practice were served upon respondent October 1, 1964. 
A copy of the amendment to the complaint was served upon 
respondent October 9, 1964. 


At the times of the service of the complaint and the amend- 
ment to the complaint, respondent was notified in writing that 
an answer thereto should be filed within 20 days after such 
service and that, in accordance with section 202.9 of the rules 
of practice (9 CFR 202.9), failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint and 
the amendment thereto and, in effect, a waiver of oral hearing. 
Notwithstanding such notice, respondent has not filed an answer. 
The matter was referred to G. Osmond Hyde, Chief Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for preparation of a report without fur- 
ther investigation or hearing pursuant to section 202.9(c) of the 
rules of practice. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Leonard L. Smith, is an individual whose ad- 
dress is Post Office Box 64, Swainsboro, Georgia. Respondent is 
now and was at all times material herein engaged in business 
as a dealer within the meaning of the act and registered with 
the Secretary to buy and sell livestock in commerce for his own 
account. 


2. The Hudson-Holmes Auctions, Inc., Fitzgerald, Georgia; 
the Milan Livestock Barn, Milan, Georgia; the Sylvania Stock- 
yard, Sylvania, Georgia; the Pulaski Stock Yard, Hawkinsville, 
Georgia; the Dublin Livestock Commission Co., Dublin, Georgia; 
the Augusta Livestock Market, Augusta, Georgia; the Smith 
Brothers Livestock Yard, Bartow Georgia; the Farmers Cooper- 
ative Livestock Market, Soperton, Georgia; the Emanuel County 
Livestock Market, Swainsboro, Georgia; the Bulloch Stock Yard, 
Statesboro, Georgia; and the Vidalia Livestock Market, Vidalia, 
Georgia, hereinafter called the stockyards, are now, and were 
at all times materials herein posted stockyards subject to the 
provisions of the act. 
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3. At all times since about June 30, 1964, respondent’s finan- 
cial condition has not met the requirements of the act. As of 
June 30, 1964, respondent’s current liabilities exceeded his cur- 
rent assets by approximately $175,700.00. 


4. Respondent, intermittently, during 52 days commencing 
October 22, 1963, and extending through July 1, 1964 (24 days 
of which were following March 15, 1964), purchased at the stock- 
yards for his own account in excess of 825 head of cattle at a 
total cost of $65,082.22 but failed to pay, when due, the pur- 
chase prices therefor. 


5. Respondent, on or about the dates and in the transactions 
set forth in the table below, purchased livestock for his own 
account at the stockyards named, and issued checks, as indicated 
in the table, in purported payment therefor, which checks were 
returned by the bank upon which they were drawn because of 
insufficient funds: 


Date No. of Amount of 
1964 Head Purchased From Check 
March 24 36 Augusta Livestock Market $4,256.58 
March 27 33 Emanuel County Livestock Market 2,861.92 
April 23 4 Bulloch Stock Yards 171.00 
April 29 40 Vidalia Livestock Auction, Inc. 2,295.33 


6. During the period April 26, 1960, through July 1964, re- 
spondent failed to keep accounts, records, and memoranda which 
fully and correctly disclosed all transactions involved in his 
business as a dealer. During such period, respondent failed to 
keep (1) a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth, (2) a cash receipts and dis- 
bursements journal, (3) an accounts receivable ledger, (4) an 
accounts payable ledger, and (5) monthly bank reconciliations. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent is insolvent within the meaning of the act of Congress ap- 
proved July 12, 1943 (7 U.S.C. 204), supplementing the Packers 
and Stockyards Act of 1921, as amended. See, e.g., In re South- 
ern Buyers, Inc., 14 A.D. 811 (1955); In re Loren Nickell, 16 
A.D. 1229 (1957); In re John L. Cooper, W. Homer Renn and 
Charles C. Dishman, partners, d/b/a Cooper Commission Com- 
pany, 19 A.D. 160 (1960) ; In re Francis Longwell, 20 A.D. 724 
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(1961) ; In re W. I. Bowman, d/b/a Capital Stock Yards, Cam- 
den Stock Yards, and Tri-County Stock Yards, 23 A.D. 1074 
(1964). 


The facts set forth in Finding of Fact 4 show respondent, over 
a period extending through almost nine consecutive months, pur- 
chased in excess of 825 head of cattle, at the agreed total pur- 
chase price of $65,082.22, without paying, when due, for any 
part of them. By reason of such conduct, respondent not only 
willfully violated section 312(a) of the act (7 U.S.C. 213(a)) 
throughout the time specified and, as to those purchases made 
after March 15, 1964, also wilfully violated section 201.43 of the 
regulations (9 CFR 201.43), but he continuously transacted his 
business operations in flagrant disregard of the statute, the reg- 
ulations, and the interests of the livestock shippers from whom 
he acquired the cattle, whose interests it is the objective of the 
Packers and Stockyards Act to protect. In addition, respondent 
by reason of the facts set forth in Finding of Fact 5, willfully 
violated section 312(a) of the act, and, by reason of the facts 
set forth in Finding of Fact 6, respondent willfully violated sec- 
tion 401 of the act (7 U.S.C. 221) and section 201.46 of the reg- 
ulations (9 CFR 201.46). See, e.g., In re Francis Longwell, 
supra; In re W. I. Bowman, d/b/a Capital Stock Yards, Cam- 
den Stock Yards, and Tri-County Stock Yards, supra. 


Since respondent willfully violated the act by his business 
practices set forth in the Findings of Fact, and continuously over 
a period approaching nine consecutive months conducted his oper- 
ations in flagrant disregard of his obligations thereunder, it is 
concluded that respondent should be ordered to cease and desist 
from the violations set forth above, and that he should be sus- 
pended as a registrant under the act. Furthermore, respondent’s 
financial condition requires his suspension as such a registrant. 
In re W. I. Bowman, d/b/a Capital Stock Yards, Camden Stock 
Yards, and Tri-County Stock Yards, supra. In view of the fore- 
going facts and conclusions this suspension should be for a 
period of 60 days, and thereafter until respondent demonstrates 
that he is solvent, as recommended by complainant. 


PROPOSED ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; (2) issuing checks in payment for livestock purchased 
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in commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such 
checks. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Packers and Stockyards Act, including: (a) 
a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth, (b) a cash receipts and disbursements 
journal, (c) an accounts receivable ledger, (d) an accounts payable 
ledger, and (e) monthly bank reconciliations. 


Respondent is suspended as a registrant under the act for a 
period of 60 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. At the request of respond- 
ent, when he makes such a showing, a supplemental order will 
be issued in this proceeding terminating this suspension after 
the 60-day period. 


This order shall become effective on the 10th day after serv- 
ice thereof upon the parties. 


(No. 9637) 


In re DICK BRANTLEY. P&S Docket No. 3321. Decided February 
17, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer under the act without being bonded as required by the act 
and the regulations issued thereunder. 


Mr. Samuel J. Harris for complainant. Anderson & Edwards, Lubbock, Texas, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed June 23, 1964, by the Director, Packers and Stick- 
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yards Division, Agricultural Marketing Service United States 
Department of Agriculture, charging that respondent violated the 
bonding provisions of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.). 


On February 2, 1965, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Lubbock Livestock Auction Company stockyard, Lubbock, 
Texas, Floyada Livestock Auction Sales Company stockyard, 
Floyada, Texas, and Ranchers & Farmers Livestock Auction 
Company stockyard, Clovis, New Mexico, hereinafter called the 
stockyards, are now, and were at all times material herein, posted 
stockyards subject to the provisions of the Act. 


2. The respondent, an individual, whose address is Littlefield, 
Texas, is registered with the Secretary of Agriculture as a dealer 
under the Act and at all times mentioned herein was so reg- 
istered. 


3. Respondent’s surety bond was terminated on October 23, 
1963. By a letter dated October 7, 1963, the Area Supervisor of 
the Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture, for the Area 
that includes the State of Texas, notified the respondent of such 
termination date and informed him that he would have to fur- 
nish the required bond if he continued to engage in business as 
a livestock dealer in commerce after such termination date. Not- 
withstanding said notice, respondent continued to engage in the 
business of a dealer, buying and selling livestock at the stock- 
yards for his own account, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has wilfully violated section 312 of 





a . 
. - SOO ee eee 


—_———_—————C— 





SS S| 0.02 — OO ey 





DALHART LIVESTOCK AUCTION v. BROWN 181 
Cite as 24 A.D. 181 


the Act (7 U.S.C. 218) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce within the meaning of the Act 
without filing and maintaining a reasonable bond or its equival- 
ent as required by the Act and regulations thereunder. 


This order shall become effective on the sixth day after serv- 
ice thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9638) 


DALHART LIVESTOCK AUCTION Co., INC. v. F. L. (FRANKLIN) 
BROWN. P&S Docket No. 3305. Decided February 17, 1965. 


Accord and satisfaction—Not established—Damages—Protest fee 


Acceptance of check in undisputed transaction from which respondent had 
deducted amount in dispute on a previous transaction, not accord and 
satisfaction. Damages awarded complainant of unpaid balance of 
purchase price and for amount of protest fee charged by bank when 
respondent issued stop payment order on check, but witness and attor- 
ney fees and cost of telegram not recoverable. 


Mr. Allen Swenson, Dalhart, Texas, for complainant. Respondent pro se. 
Mr. John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. This proceeding was 
initiated by a complaint filed on December 12, 1963, in which 
the complainant seeks reparation, alleging that on November 21, 
1963, respondent purchased 175 head of cattle from camplainant 
and gave his personal check in the amount of $23,952.88 in pur- 
ported payment therefor; that the cattle were shipped by rail to 
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Savanna, Illinois; that respondent thereafter stopped payment 
on said personal check and mailed to the complainant another 
check in the amount of $22,820.28; and that the complainant re- 
ceived $1,132.60 less than the contract price. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served 
upon the respondent on April 6, 1964. A copy of the investiga- 
tive report was served upon the complainant on the same date. 


Respondent filed an answer to the complaint on April 14, 1964, 
alleging that in connection with a previous transaction, on Nov- 
ember 14, 1963, he purchased 175 steers from the complainant 
for shipment to Milan, Illinois; that the steers were to have been 
shipped on November 15, 1963, in five railroad cars ordered from 
the Chicago, Rock Island and Pacific Railroad Company; that 
the complainant on November 15, 1963, told the railroad that the 
respondent did not want any of his cattle shipped unless all 
could be transported at the same time, and thereby it obtained 
the use of five railroad cars and shipped five carloads of its own 
cattle; that in consequence of complainant’s action, respondent’s 
cattle were not shipped until November 16, 1963; and that the 
delay in shipment resulted in excess shrinkage and a loss due to 
a drop in market prices. Respondent further alleges that he 
incurred a loss with respect to a “lump jaw” steer which was 
among the animals that he purchased from complainant on Nov- 
ember 21, 1963; and that his damages in the amount of $1,132.60, 
resulting from the delay in the shipment of the animals pur- 
chased on November 14, 1963, and his loss in connection with 
the “lump jaw” steer, were justifiably deducted from the pur- 
chase price of the cattle purchased on November 21, 1963. 


An oral hearing was held at Dodge City, Kansas, on July 20, 
1964. John C. Banks, Office of the General Counsel, United States 
Department of Agriculture, was presiding officer. Complainant 
was represented by counsel, and respondent appeared pro se. 
Seven witnesses testified at the hearing. 


FINDINGS OF FACT 


1. Complainant, Dalhart Livestock Auction Co., Inc., a cor- 
poration whose address is Box 791, Dalhart, Texas, is now, and 
was at all times material herein, registered with the Secretary 
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of Agriculture under the act as a market agency, to buy and sell 
livestock in commerce on a commission basis. Complainant oper- 
ates the Dalhart Livestock Auction Company stockyard, Dalhart, 
Texas, a posted stockyard subject to the provisions of the act, 
hereinafter referred to as the stockyard. 


2. Respondent, F. L. (Franklin) Brown, an individual whose 
address is 2207 Third, Dodge City, Kansas, is now, and was at 
all times materal herein, registered with the Secretary of Agri- 
culture under the act as a dealer, to buy and sell livestock in 
commerce for his own account. 


3. On November 14, 1963, the respondent purhased 259 steers 
from the complainant at the stockyard, including 175 steers which 
were shipped to the J. C. Holbert Cattle Company at Milan, IIli- 
nois, and 84 steers which were shipped to Sumner, Iowa. In pay- 
ment for the steers shipped to Milan, Illinois, the respondent 
drew a draft on the J. C. Holbert Cattle Company in the amount 
of $25,424.83, and this draft was paid upon presentment by com- 
plainant. The respondent paid for the steers shipped to Sumner, 
Iowa, by personal check in the amount of $10,606.13, which check 
was honored by the bank upon which it was drawn. 


4. On November 21, 1963, the respondent purchased 175 steers 
from the complainant at the stockyard for the agreed price of 
$24,157.45. At the request of respondent, complainant resold two 
of the steers for respondent’s account. One of such steers had a 
“lump jaw.” In payment for the net proceeds of the resale of 
the two steers, complainant issued two checks to the respondent 
in the amount if $109.80 and $94.77, respectively. On Novem- 
ber 22, 1963, in purported payment of the purchase price of the 
175 steers purchased by him on November 21, 1963, respondent 
endorsed the two checks and delivered them to complainant, to- 
gether with respondent’s personal check in the amount of $23,- 
952.88. 


5. On November 26, 1963, the respondent stopped payment of 
the check in the amount of $23,952.88, and complainant incurred 
a protest fee of $2.00 in this connection. Respondent issued 
another check to the complainant in the amount of $22,820.28. 
This check was marked “In full to date for all cattle purchased 
from the Dalhart Livestock Auction Company” and was mailed 
to the complainant. The amount of the replacement check was 
determined by deducting from $23,952.88, the sum of $46.68, 
which the respondent claimed as his loss with respect to the 
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“lump jaw” steer, and the sum of $1,085.92 claimed by respond- 
ent as damages in connection with the alleged delay in the ship- 
ment of the cattle purchased on November 14, 1963. The sum 
of $1,085.92 was paid by the respondent to the J. C. Holbert 
Cattle Company, Inc., which purchased the cattle from the re- 
spondent. 


6. On November 27, 1963, when it deposited the replacement 
check dated November 26, 1963 in the Citizens State Bank of 
Dalhart, complainant attached to the check a copy of a telegram 
addressed to the respondent which telegram acknowledged re- 
ceipt of the check in the amount of $22,820.28, and stated that 
the check was not being accepted in full payment, that it was 
being cashed “as part payment,” and requested payment of the 
balance of $1,132.60 immediately. The check was paid by the 
First National Bank in Dodge City, Kansas, on November 28, 
1963. The telegram was delivered to the respondent in Dodge 
City, Kansas, on December 1, 1963. 


7. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The main question presented for decision is whether the ac- 
ceptance by complainant of the check for $22,820.28 bearing the 
statement “In full to date for all cattle purchased from the Dal- 
hart Livestock Auction Company” resulted in an accord and sat- 
isfaction. It is a well settled rule in Texas that where a claim 
is unliquidated or disputed and the debtor tenders his check to 
the creditor marked “‘in full payment” or in a similar manner, the 
creditor has the option of returning the check or of accepting it 
as full payment. Thompson v. Pechacek, 365 S.W. 2d 207 (1963) ; 
Burgamy v. Davis, 313 S.W. 2d 365 (1958). If the creditor 
chooses to accept the check and cashes the same, he is bound 
by the condition stated on the check, irrespective of whether he 
notifies the debtor that it is not being accepted as full payment. 
See Thompson v. Pechacek, supra. However, where the debt is liq- 
uidated and undisputed, payment by the debtor of less than the 
amount owed does not furnish consideration for an accord and 
satisfaction even if the payment is given as a settlement “in full.” 
Presho Livestock Auction Co. v. Gehan Commission Co., 6 A.D. 
539, 546 (1947). 
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The evidence establishes that complainant’s claim in connec- 
ton with the November 21 sale was liquidated and undisputed. 
Respondent agreed to pay $24,157.45 for the 175 animals bought 
on November 21. On the day after the purchase, with full knowl- 
edge of all the facts surrounding the transaction, he purported 
to settle his account with complainant by delivering to it a per- 
sonal check and the two endorsed checks which represented the 
net proceeds realized from the resale of two of the animals. The 
amounts of the three checks totalled the full agreed purchase 
price of the cattle. The checks were accepted by complainant. 
Under such circumstances complainant’s claim for the full 
amount of the purchase price of the animals cannot be deter- 
mined to be subject to a bona fide dispute or to be an unliquid- 
ated claim. 


The two transactions involved in this proceeding are separate 
and unrelated. The claim arising in connection with the cattle 
purchased on November 14 is disputed; however, as noted above, 
this is not the case with respect to the November 21 transac- 
tion. Where there are two unrelated and separate transactions, 
and the controversy as to the amount due arises in connection 
with only one of such transactions, the debtor may not impose 
a condition that the creditor must recognize the validity of the 
disputed claim in order to obtain the payment which is admit- 
tedly due him in connection with the undisputed claim. See Ma- 
son Dixon Livestock Market Inc. v. Weinberg, 23 A.D. 933 (1964). 
Such a condition is void. The creditor may take the payment 
admittedly due him free of the void condition which the debtor 
has sought to impose. 


On the basis of all the foregoing, it is concluded that complain- 
ant’s acceptance of the check bearing the statement “in full to 
date for all cattle purchased” did not constitute an accord and 
satisfaction. The condition “in full to date for all cattle pur- 
chased” was void and did not operate to discharge respondent 
from liability to complainant in connection with the transaction 
of November 21, 1963. 


Respondent claims that complainant caused a delay in the ship- 
ment of the animals purchased on November 14 and thereby 
caused respondent to suffer damages in the amount of $1,085.92. 
However, the evidence fails to establish that complainant caused 
any such delay. It is therefore concluded that respondent’s alleged 
claim arising in connection with the cattle purchased on Novem- 
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ber 14 affords no basis for a deduction from the sum owed to 
complainant in connection with the November 21 purchase. 


It is further concluded that respondent should be ordered to 
pay reparation to complainant in the amount of the balance owed 
with respect to the November 21 purchase. Respondent should 
also be ordered to reimburse complainant for the $2.00 protest 
fee paid to the Citizens State Bank of Dalhart when payment 
was stopped on respondent’s check for $23,952.88. Kapp and 
Company v. Oklahoma National Stockyards Company, 15 A.D. 
796 (1956). A failure to pay the agreed purchase price for live- 
stock purchased in commerce constitutes an unjust practice in 
violation of the act on the basis of which reparation may be 
awarded in the full amount of the consequential damages sus- 
tained by the unpaid seller. Fifer-Jary Livestock Commission 
Company v. Dudley Blaine, 22 A.D. 370 (1964). 


Witness and attorney’s fees and related expenditures are not 
considered as consequential damages in reparation proceedings 
under the act, and complainant’s claim will be disallowed in this 
regard. Olinger v. Nobles, 22 A.D. 224 (1963). Similarly, the 
sum expended by complainant for the telegram sent to respond- 
ent may not properly be regarded as a consequential damage, 
and reparation may not be awarded in this respect. 


ORDER 


Within 30 days from the date hereof, respondent F. L. (Frank- 
lin) Brown shall pay complainant as reparation, the sum of $1,- 
134.60, plus interest thereon at the rate of 5 percent per annum 
from December 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9639) 


In re JACK F. DENNY. P&S Docket No. 3453. Decided February 
17, 1965. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded and is suspended as a registrant until he 
complies fully with the bonding requirements of the act and the reg- 


ulations. 
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Mr. Garrett N. Wyss for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 14, 1965, by the Acting Director, Pack- 
ers and Stockyard Division, Agricultural Marketing Service, 
United States Department of Agriculture, charging respondent 
with violations of the Act and the regulations, promulgated there- 
under by the Secretary of Agriculture (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


Respondent filed an answer on February 8, 1965, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is 5108 East Lake 
Drive, Meridian, Mississppi, is now and was at all times mate- 
rial herein engaged in the business of a dealer, buying and sell- 
ing in commerce livestock on his own account and is now and was 
at all times material herein so registered with the Secretary of 
Agriculture. 


2. The Moore & Woods stockyard, Macon, Mississippi, and 
Dixie Stock Yards, Inc., Meridian, Mississippi hereinafter called 
the stockyards, were at all times material herein posted stock- 
yards subject to the provisions of the Act. 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on June 14, 1963. Respondent, on or about June 14, 1963, 
was notified in writing of such termination date and was in- 
formed that he would have to furnish a new bond if he contin- 
ued to operate as a registrant under the Act. Notwithstanding 
such notice, respondent continued to engage in the business of 
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buying and selling livestock at the stockyards on his own account 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312 of the Act (7 U.S.C. 213) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). The complainant has recommended that the order con- 
sented to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaning a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 

Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements of the Act and 
the regulations. When respondent has complied fully with 
the bonding requirements of the Act and the regulations, a sup- 
plemental order will be issued in this proceeding terminating 
this suspension. 

This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9640) 


In re CORNELIUS C. Hor. P&S Docket No. 3407. Decided Feb- 
ruary 17, 1965. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded and is suspended as a registrant until he 
complies fully with the bonding requirements of the act and the reg- 
ulations. 


Mr. Garrett N. Wyss for complainant. Mr. Philip P. Pendergrass, Modesto, 
California, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 13, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on January 21, 1965, in 
which respondent admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order, with findings 
and conclusions, for the purpose of this proceeding only, based 
on all allegations contained in the complaint. Complainant has 
recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is P.O. Box 366, 
Escalon, California, is now, and was at all times material herein, 
engaged in the business of buying and selling in commerce live- 
stock on his own account, as a dealer within the meaning of the 
Act, and is now, and was at all times material herein, so reg- 
istered with the Secretary of Agriculture. 


2. The Modesto Livestock Commission Co. stockyard, Modesto, 
California, and Silveira’s Livestock Auction Yard stockyard, 
Modesto, California, hereinafter called the stockyards, were at 
all times material herein posted stockyards subject to the provi- 
sions of the Act. 


3. Respondent’s surety bond was terminated on July 15, 1964, 
Respondent, on or about June 23, 1964, was notified of such ter- 
mination date and was informed that he would have to furnish 
a new bond if he continued to engage in the business of a live- 
stock dealer in commerce. Notwithstanding such notice, respond- 
ent continued to engage in the business of a livestock dealer in 
commerce, buying and selling livestock on his own account at the 
stockyards, without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations there- 
under. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). The complainant has recommended that the 
order consented to by respondent be issued. The order will be 


issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and 
the regulations thereunder. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements of the Act and 
regulations. When respondent has complied fully with the bond- 
ing requirements of the Act and the regulations, a supplemental 
order will be issued in this proceeding terminating this suspen- 
sion. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9641) 


In re HORNEY LIVESTOCK, INC. P&S Docket No. 3414. Decided 
February 17, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded as required by the act and the regulations. 


Mr. Garrett N. Wyss for complainant. Mr. Donald L. Paschal, of Siler City, 
North Carolina, and Mr. C. T. ‘Tad’ Sanders, of Kansas City, Mo., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 16, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seqg.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on January 21, 1965, in 
which respondent admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order, with findings 
and conclusions, for the purpose of this proceeding only, based 
on all allegations contained in the complaint. Complainant has 
recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Respondent, a corporation with a place of business at Siler 
City, North Carolina, is now and was at all times material here- 
in engaged in the business of a dealer within the meaning of the 
Act, buying and selling in commerce livestock on its own ac- 
count, and is now and was at all times material herein so reg- 
istered with the Secretary of Agriculture. 


2. The Darlington Auction Market, Inc., stockyard, Darling- 
ton, South Carolina, the Farmers Livestock Exchange stockyard, 
Marshville, North Carolina, the Farmers Cooperative Livestock 
Market stockyard, Lexington, North Carolina, the Oxford Live- 
stock Market stockyard, Oxford, North Carolina, the Morris 
Livestock Company stockyard, Charlotte North Carolina, the 
Pageland Livestock Barn stockyard, Pageland, South Carolina, 
Norwood Stock Yard, Norwood, North Carolina, the Union 
County Livestock Auction, Inc. stockyard, Mineral Springs, 
North Carolina, the Farmers Exchange Livestock Market stock- 
yard, Hillsboro, North Carolina, the Farmers Livestock Barn 
stockyard, Concord, North Carolina, and the Chesnee Livestock 
Company stockyard, Chesnee, South Carolina, hereinafter called 
the stockyards, were at all times material herein, posted stock- 
yards subject to the provisions of the Act. 
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3. Respondent’s surety bond was terminated on June 9, 1963. 
Respondent, on or about June 14, 1963, and May 6, 1964 was 
notified in writing of such termination date and was informed 
that it would have to furnish a new bond if it continued to oper- 
ate as a dealer buying and selling in commerce livestock on its 
own account. Notwithstanding said notices respondent continued 
to engage in the business of a dealer buying and selling at the 
stockyards and otherwise in commerce, livestock on its own ac- 
count without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312 of the Act (7 U.S.C. 213) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). The complainant has recommended that the order con- 
sented to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9642) 


In re FLOYD URIA, d/b/a URIA & COMPANY. P&S Docket No. 
3446. Decided February 17, 1965. 


Failure to pay when due—Misrepresentation—Records—Insolvency— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from (1) engaging in business 
as a market agency or dealer while insolvent, (2) failing to pay when 
due for livestock purchased, (3) causing drafts issued in purported pay- 
ment of purchased livestock to be dishonored and (4) making misrep- 
resentations of details of purchase or sale, is ordered to keep records 
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that fully disclose all transactions in his business and is suspended as 
a registrant for a period of 110 days and thereafter until no longer 
insolvent. 


Mr. Donald E. Graham for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 28, 1964, by the Director, Packers and 
Stockyard Division, Agricultural Marketing Service, United 
States Department of Agriculture. The respondent is registered 
with the Secretary of Agriculture as a dealer under the act. The 
complaint charges that respondent’s financial condition does not 
meet the requirements of the act (7 U.S.C. 204); and that 
respondent violated certain provisions of the act and the regu- 


- lations issued thereunder. 


Respondent filed an answer on January 29, 1965, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant has 
recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Respondent, Floyd Uria, d/b/a Uria & Company, whose 
address is Gooding, Idaho, is registered with the Secretary of 
Agriculture as a dealer buying and selling livestock in commerce 
for his own account. 

2. Respondent’s current liabilities presently exceed his current 
assets and at all times since on or about June 30, 1964, respond- 
ent’s current liabilities have exceeded his current assets. As of 
August 25, 1964, respondent’s current liabilities exceeded his 
current assets by approximately $26,309.30. 

3. Respondent, during the period June 30, 1964, through Aug- 
ust 25, 1964, engaged in business as a dealer buying and selling 
livestock in commerce, notwithstanding the fact that during such 
period, respondent’s current liabilities exceeded his current 
assets. 
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4. Respondent, on or about the dates and in the transactions 
referred to in paragraph IV of the complaint, purchased live- 
stock in commerce and failed to pay, when due, the purchase 
price of such livestock. 


5. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the complaint, in connection with 
the purchase of livestock in commerce, issued or caused to be 
issued drafts against respondent in purported payment of the 
purchase price of such livestock, which drafts were not honored 
when presented for payment. 


6. Respondent, on or about the dates and in the transactions 
specified in paragraph VI of the complaint, and at divers other 
times during the period February 24, 1964, through May 23, 
1964, purchased sheep in California, Idaho, Montana and Wyo- 
ming and sold and shipped said sheep to Rosenthal Packing Co., 
Fort Worth, Texas. In connection with each sale of such sheep 
to Rosenthal Packing Co., respondent prepared and submitted to 
Rosenthal Packing Co., a purchase invoice showing the date of 
sale, the place from which the sheep were shipped, the number 
of head, an amount representing the weight of said sheep, the 
price per hundredweight, and a “commission of $0.25 per hun- 
dredweight.” The amounts shown on such invoices as the weights 
of the sheep were false and fictitious, in that respondent arbi- 
trarily increased the weights of the sheep by 960 to 11,222 pounds 
over the amounts at which respondent purchased the sheep on 
the same date he shipped the sheep to Rosenthal Packing Co. 


7. Respondent, during the period June 30, 1964, through Aug- 
ust 25, 1964, in connection with his dealer operations under the 
act, failed to keep accounts, records and memoranda which fully 
and correctly disclosed all transactions involved in his business. 
Respondent, during such period, failed to maintain a general 
ledger of accounts, a cash receipts and disbursements journal, a 
purchase and sales journal, failed to retain copies of cancelled 
drafts, and failed to make periodic reconciliations of his bank 
accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 through 
7 hereof, it is concluded that respondent is insolvent within the 
meaning of the act (7 U.S.C. 204), and respondent has wilfully 
violated sections 312(a) and 401 of the act (7 U.S.C. 213(a) and 
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221) and sections 201.43(b) and 201.50 of the regulations (9 
CFR 201.43(b) and 201.50), issued thereunder. Respondent has 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) engaging in business as a market agency or dealer under 
the act while his current liabilities exceed his current assets; 


(2) failing to pay, when due, the purchase price of livestock 
purchased in commerce; 


(3) causing drafts which respondent has issued or authorized 
to be issued against himself in purported payment of the pur- 
chase price of livestock purchased in commerce to be dishonored 
when presented for payment; 


(4) making any false representation with respect to the 
weight, price paid or any material fact involved in connection 
with the sale of livestock in commerce. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act, including, among other things: (a) weekly 
posting of the cash receipts and disbursements journal, (b) 
weekly posting of the purchase and sales journal, (c) monthly 
posting of a general ledger of accounts, (d) copies of cancelled 
checks and drafts, and (e) monthly bank reconciliations. 


Respondent is suspended as a registrant under the act for a 
period of one hundred and ten (110) days and thereafter until 
such time as respondent shall demonstrate that he is no longer 
insolvent. When respondent demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceed- 
ing terminating this suspension after the one hundred and ten 
(110) day period. 


This order shall become effective six days after service upon 
respondent and copies hereof shall be served upon the parties. 
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(No. 9643) 


In re THE SAINT JOSEPH STOCK YARDS. P&S Docket No. 298. 
Decided February 18, 1965. 
Modification and continuation of rates and charges 

Respondent is authorized to modify its current schedule of rates and charges 
as requested and to assess such current schedule as so modified up to 
and including May 1, 1967. 

Mr. J. Robert Franks, for Packers and Stockyards Division, Consumer and 
Marketing Service. Mr. Ashley Sellers, Washington, D.C. for respond- 
ent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent, 
which formerly was the St. Joseph Stock Yards Company, a cor- 
poration, but which now is organized and known as The Saint 
Joseph Stock Yards, a Division of United Stockyards Corpora- 
tion, is now operating under an order issued on February 14, 
1963 (22 A.D. 162), authorizing assessment of the current tem- 
porary schedule of rates and charges to and including May 1, 
1965, unless modified or extended by further order before the 
latter date. 


On January 14, 1965, a petition was filed on behalf of the 
respondent requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges in certain 
respects, and requesting that the current schedule, as so modi- 
fied, be continued in effect until modified by further order. No- 
tice of the petiton and its contents was published in the Federal 
Register in January 30, 1965 (30 F.R. 1012), and, although in- 
terested persons were afforded an opportunity to indicate a de- 
sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. On January 27, 1965, a 
supplemental petition was filed on behalf of the respondent 
amending the petition filed on January 14, 1965, by renumber- 
ing two provisions of the tariff. Inasmuch as the supplemental 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any new rates and charges 
for services not heretofore covered by order, it is found upon 
good cause that further notice and public procedure on this 
order are unnecessary. 
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The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition filed on January 14, 1965, as supplemented by the 
petition filed on January 27, 1965, be granted except that the 
order to be issued provide that it shall remain in effect to and 
including May 1, 1967, unless modified or extended by further 
order before that date. 


Since the parties are agreed with respect to the modifications 
of the schedule of rates and charges, the respondent is author- 
ized to modify the current temporary schedule of rates and 
charges as requested in the petition filed on January 14, 1965, 
as supplemented by the petition filed on January 27, 1965, and 
to assess such current schedule, as so modified, during the life 
of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including May 1, 
1967, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 9644) 


WALTER GRAVES v. HAMPTON AUCTION, INC., AND PAUL HEILS- 
KOV, JR. P&S Docket No. 3314. Decided February 23, 1965. 


Joint venture—Expenses as part of joint cost—Accord and 
satisfaction 


In joint venture, rental expenses for pasture and corn stalk, in addition 
to the other expenses incurred, are part of joint cost to be shared equally 
by joint venturers. Acceptance of check for less than equal share of 
loss not accord and satisfaction. Complaint dismissed as to individual 
respondent who was the agent of respondent corporation. 
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Complainant pro se. Mr. G. A. Cady, Hampton, Iowa, for respondents. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed January 29, 1964, 
complainant seeks reparation from respondents in the amount 
of $648.75 alleging that “37 steers were shipped by complainant 
to respondent for sale with the understanding that the profit or 
loss would be shared equally”; that the cattle were sold “and re- 
spondent remitted $3,893.45 to complainant whereas the amount 
should have been $4,542.20.” The amount of the claim was “ar- 
rived at” as follows: 








“Purchase price of 37 head $5599.82 One half of loss $1057.12 
Your expense 947.50 The amount due me is: 
Purchase price of 87 head $5599.32 
Gross cost $6546.82 
less sale price 4432.57 Less one half of loss 1057.12 
1 114. $4542.20 
- eee Less your check 
(dtd 12/17/63) 3893.45 
Balance due me $ 648.75” 


Copies of the complaint and an investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon each of the respond- 
ents on April 25, 1964. A copy of the investigative report was 
served upon the complainant on April 27, 1964. 


On May 11, 1964, answers were filed in each of which it is 
alleged: 


“1. That the Respondent admits that 37 head of steers were 
shipped by the Complainant to the Respondent for sale at Hamp- 
ton, Iowa, with the understanding that the profit or loss thereon 
would be shared equally between the parties. That it was further 
agreed that due to the depressed cattle market condition, the 
cattle would be pastured by the Respondent and cared for by the 
Respondent, and that the parties would equally share the cost 
of pasturing and caring for the cattle until they were sold. 


“2. That it was agreed that the cattle would be sold and that 
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on or about December 9, 1963, the Respondent, with the consent 
of the Complainant, sold the cattle for $4,432.57; that on or 
about said date the Respondent computed the amount due the 
Complainant, which he computed to be in the amount of $3,- 
893.45. That he forwarded, on or about December 17, 1963, a 
check on the Hampton State Bank of Hampton, Iowa, payable 
to Walter Graves, Jr., Complainant, in said amount, and that 
said check contained on the face thereof the wording ‘For Cat- 
tle sold—payment of 36 cattle.’ That the said check was deposited 
by the Complainant and that payment was made through the 
bank on December 27, 1963, and that said payment constituted 
a full and complete satisfaction of the obligation. That a copy 
of said check is attached hereto, marked Exhibit ‘A’, and made 
a part hereof. 

“3. That said amount is the entire amount which the Com- 
plainant has coming by virtue of the agreement of the parties, 
and that the amount due was ascertained in the manner outlined 
in Exhibit 3 which is attached to the Investigative Report at- 
tached to the Complaint filed herein. 


“That said computation was as follows: 
Cost of Cattle - 37 head $5599.32 


Selling of cattle 4432.57 
Loss $1166.75 
Ip 583.38 
Expenses—Trucking (from Texas) $206.00 
Trucking (to & from pasture) 45.00 
Pasture rent 100.00 
Corn stalk rent 75.00 
Vet. bill (pink eye & 
shipping fever) 74.00 
Feed bill 622.50 


(350 bu. corn at $1.10 bu.) 
(450 bales of hay at 50¢ a bale) 
(salt and mineral $12.50) 


$1122.50 
Selling of 36 hd. cattle 4432.57 
Expenses 1122.50 
$3310.07 
14 (my loss on cattle) 583.38 
3893.45 


Ck. enclosed for this amount $3,893.45” 
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The parties waived oral hearing and the proceeding was 
handled under the shortened procedure provided for in sections 
202.17 and 202.53 of the rules of practce (9 CFR 202.17, 202.53). 
Pursuant to the rules, complainant filed an opening statement of 
facts, respondent filed answering statements, and complainant 
filed a statement in reply. Respondents thereafter filed joint pro- 
posed findings of fact, conclusions and order. 


FINDINGS OF FACT 


1. Complainant, Walter Graves, 105 Livestock Exchange 
Building, Fort Worth, Texas, is an individual registered under 
the Act with the Secretary of Agriculture as a dealer. 


2. Respondent Paul Heilskov, Jr., Hampton, Iowa, is presi- 
dent of respondent Hampton Auction, Inc., Hampton, Iowa, a 
corporation which is registered under the Act with the Secre- 
tary of Agriculture as a market agency and dealer. The Hamp- 
ton Auction Inc., stockyard is a posted stockyard subject to the 
provisions of the Act, hereinafter referred to as the stockyard. 
In connection with the transaction involved in this proceeding, 
respondent Heilskov acted as agent for the corporation. 


3. On or about July 26, 1963, complainant shipped 37 head of 
cattle from Texas to Hampton, Iowa. The animals were con- 
signed to the corporation for sale at the stockyard. Complain- 
ant and respondent Heilskov agreed that the profit or loss re- 
sulting from the sale would be shared equally by the corpora- 
tion and complainant. When the cattle arrived at the stockyard, 
the cattle market was determined to be in a “depressed” condi- 
tion; and it was decided to postpone the sale of the cattle. Com- 
plainant and respondent Heilskov agreed that the cattle would 
be pastured until market conditions improved. 


4. One steer died and the 36 surviving steers were sold by the 
corporation on December 9, 1963. 


5. Complainant paid $5,599.32 for the 37 head. The corpor- 
ation sold the 36 surviving animals for $4,432.57. The total loss 
in connection with the sale of the cattle amounted to $2,289.25. 
Under the agreement between complainant and the corporation, 
the former was entitled to receive a total of $4,454.69 in con- 
nection with the transaction. A check in the sum of $3,893.45 
was remitted to complainant. 
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6. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The cattle were purchased by complainant for $5,599.32. Prior 
to their being sold, miscellaneous expenses totalling $1,122.50 
were incurred. The total cost of the cattle was therefore $6,- 
721.82. The animals were sold for $4,432.57. Accordingly, the 
total loss amounted to $2,289.25 ($6,721.82 less $4,432.57). 


Under his agreement with the corporation, complainant was 
to bear one half of the loss or $1,144.63. He was therefore en- 
titled to receive $4,454.69 in connection with the transaction 
($5,599.32 less $1,144.63). Nevertheless, the check remitted to 
complainant by the corporation was for only $3,893.45. The cor- 
poration’s failure to remit to complainant the full amount to 
which he was entitled, constituted an unjust practice in viola- 
tion of the Act, and the corporaton should be ordered to pay the 
balance of $561.24 to complainant. See, Farris v. Wertheimer 
Cattle Co. 22 A.D. 467 (1963). 


The check by which the corporation remitted $3,893.45 to com- 
plainant bore the notation “for cattle sold—Payment of 36 cat- 
tle.” Complainant’s acceptance of such check will not bar his 
recovery in this proceeding. The notation merely identified the 
remittance. It was not a condition which would create an ac- 
cord and satisfaction upon the acceptance of the check. 


While complainant contends that under his agreement with 
the corporation, the expenses incurred with respect to the “rental 
of pasture and corn stalk” were to be borne solely by said re- 
spondent, and that such expenses were not to be considered as 
expenditures incurred in connection with the transaction, the 
evidence does not support complainant’s contentions in this re- 
gard, and such expenses will be added to the purchase price in- 
sofar as the computation of the loss is involved. 


In regard to the transaction involved in this proceeding, re- 
spondent Heilskov acted as agent for the corporation and he 
will not be held liable to the complainant in this connection. 


ORDER 


Within 30 days from the date of this order, respondent Hamp- 
ton Auction, Inc., shall pay to complainant as reparation the 
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sum of $561.24 with interest thereon at the rate of 5% per an- 
num from January 1, 1964 until paid. 


The complaint is hereby dismissed as to respondent Heilskov. 


Copies hereof shall be served upon the parties. 


(No. 9645) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
NoIS. P&S Docket No. 402. Decided February 23, 1965. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect up 
to and including February 28, 1967. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. Mr. L. Alton Denslow, Washington, D.C. for re- 
spondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on February 14, 
1963 (22 A.D. 160), continuing in effect to and including Feb- 
ruary 28, 1965, an order issued on February 8, 1962 (21 A.D. 
115), as modified by orders issued on March 29, 1962 (21 A.D. 
272), and January 6, 1964 (23 A.D. 43), authorizing assessment 
of the current temporary schedule of rates and charges. 


On February 23, 1965, a petition was filed on behalf of the 
respondents requesting that the current temporary schedule of 
rates and charges be extended to and including February 28, 
1967. 


Prior to the issuance of the orders of February 8, 1962, and 
March 29, 1962, authorizing increases in the rates and charges, 
notices of the petitions therefor were published in the Federal 
Register, and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matter, no in- 
terested person notified the Hearing Clerk of a desire to be heard. 
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No notice of the petition requesting the modification authorized 
by the order of January 6, 1964, was published in the Federal 
Register since it involved a reduction in certain charges. Inas- 
much as the present petition does not involve an increase of 
rates and charges lawfully prescribed by the Secretary or any 
rates and charges for services not heretofore covered by order, 
it is found that further notice and public procedure on this 
order are unnecessary. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of February 8, 1962, as modified by orders of March 29, 
1962, and January 6, 1964, is continued in effect during the life 


of this order. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it be- 
come effective on March 1, 1965. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on March 1, 1965, and re- 
main in effect to and including February 28, 1967, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 9646) 


Mrs. OWEN TRASK v. NORTH BLOOMFIELD LIVESTOCK AUCTION. 
P&S Docket No. 3225. Decided February 23, 1965. 


Complaint—Not timely filed—Dismissal 


Complaint dismissed where not filed within 90 days after cause of action 
accrues. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. On April 11, 1963, this Department re- 
ceived a letter from complainant in which she wrote: 


I have a check which I am enclosing from the Bloom- 
field, Ohio Livestock Auction under the management of 
Paul Donaldson. I am informed by the bank where I 
cashed the check that I may request proper forms from 
you so that I might be able to get some action on the 
enclosed check. Will you please send me _ necessary 
forms as soon as possible. 


On April 26, 1963, the Department sent to complainant a leaf- 
let entitled “Handling Livestock Claims under the Packers and 
Stockyards Act.’”’ Thereafter, this Department wrote to com- 
plainant asking for additional information regarding her alleged 
claim, Complainant answered by a letter received on September 
30, 1963, in which she stated that the check was delivered in 
purported payment for a cow. The check is dated November 8, 
1962. 


In order to confer jurisdiction upon the Secretary of Agricul- 
ture to consider a claim for reparation, the complainant must 
file a written petition within 90 days after the cause of action 
accrues. Hygrade Food Products v. H. L. Sparks & Co., 18 A.D. 
248 (1959). Such written petition may be an informal writing 
such as a letter, but it must be received by the Department with- 
in 90 days of the accrual of the cause of action to which it re- 
lates. Spence v. Southwest Commission Company, 14 A.D. 456 
(1955). 


The transaction complained about by the complainant in the 
above-captioned proceeding occurred in November of 1962. No 
formal complaint has been filed. Complainant’s first letter was 
received in April of 1963. Accordingly, it must be concluded 
that complainant failed to file a written petition within 90 days 
of the accrual of the alleged cause of action. It follows that the 
Secretary of Agriculture has no jurisdiction to consider the 
merits of her claim. 


No objection was raised by respondent in this regard. How- 
ever, the authority of the Secretary to grant an award of rep- 
aration is limited by the Act; and a party cannot, by failing to 
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object, give the Secretary jurisdiction where none is provided 
for by the Act. No useful purpose would therefore be served 
in further processing the claim; and the proceeding is hereby 
dismissed. D. M. Logan v. Bloomfield Livestock Auction, P. & S. 
Docket No. 3261, order issued December 10, 1964; Harry Buck- 
ley v. Paul Donaldson, P. & S. Docket No. 3171, order issued 
December 10, 1964. 


Copies hereof shall be served upon the parties. 


Orders issued by Thomas J. Flavin, Judicial Officer 


DISMISSAL—ON MOTION OF PARTIES 
(No. 9647) 


In re QUILLIE J. HAZELLIEF, OSCAR CLEMONS, AND PETE CLEMONS, 
d/b/a OKEECHOBEE LIVESTOCK MARKET. P&S Docket No. 3429. 
Dismissed February 15, 1965. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 9648) 


In re HENRY J. GONROWSKI, d/b/a NORTHERN LIVESTOCK CoM- 
PANY. P&S Docket No. 3404. Dismissed February 18, 1965. 


(No. 9649) 


NORTHERN FARMS, INC. v. MAINE STATE POTATO Co., INc. PACA 
Docket No. 9242. Decided February 3, 1965. 


Reconsideration—Petition for Dismissed 
Prior order holding that respondent failed to establish value of potatoes for 


which damages were claimed and that a ruling on alleged breach of 
contract was unnecessary, is affirmed. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER UPON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), an order was 
issued on September 21, 1964, awarding reparation to complain- 
ant against respondent. A copy of this order was served on re- 
spondent on September 23, 1964. On September 25, 1964, re- 
spondent requested an extension of time within which to file a 
petition for reconsideration of the order of September 21, 1964. 
The request was granted and the order of September 21 was 
stayed, pending the issuance of a further order in the proceed- 
ing. Respondent filed a petition for reconsideration on October 
20, 1964, and a supplement thereto on October 21, 1964. Both 
the petition and the supplement were served on complainant on 
October 30, 1964. Complainant, on November 9, 1964, filed an 
answer both to the petition and to the supplement. 


Respondent in its petition, as supplemented, contends that we, 
in our order of September 21, 1964, should have resolved the 
issue of complainant’s alleged breach of warranty with respect 
to the grade of the potatoes received by respondent at contract 
destination under the delivered terms of the contract. We de- 
clined to do this in our order of September 21, on the ground 
that no useful purpose would be served thereby. We further 
added that “. . . even assuming that complainant breached the 
contract, respondent has not sustained the burden of proof as to 
the damages resulting therefrom.” Respondent contends, how- 
ever, that in respect to proof of damages, we erred in not tak- 
ing official notice of the Federal Market News Service’s Daily 
Potato Bulletin No. 115, issued out of Presque Isle, Maine, on 
April 1, 1963, by the Agrcultural Marketing Service, as estab- 
lishing the value of potatoes meeting contract requirements at 
Rutherford, New Jersey. This bulletin has no application in this 
case, for it deals with the market value of 10-pound bags of 
Russets in Presque Isle, Maine, while we are here concerned 
with the market value of 5-pound bags of Russets in Rutherford, 
New Jersey. But even if the quotation in this bulletin were 
applicable, respondent would still have failed to sustain its bur- 
den of proof with respect to damages, for it has failed to offer 
any evidence as to the value of the potatoes actually received at 
Rutherford, New Jersey, on March 30, 1963, as pointed out on 
page 4 of our order of September 21. Respondent’s failure to 
establish this value is, alone and of itself, sufficient to defeat 
its claim for damages. See Western Vegetable Distributors, Inc. 
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v. Delano Corporation of America, PACA Docket No. 9240 (Oc- 
tober 15, 1964). 


Having thus affirmed respondent’s failure to establish damages 
resulting from any alleged breach of contract by complainant in 
connection with this transaction, we also affirm the decision in 
our order of September 21, wherein we declined to rule on com- 
plainant’s alleged breach of contract. We saw no necessity then, 
nor do we see any now, for resolving this issue, for the reason 
set forth both in this order and in the order of September 21, 
1964. To do otherwise would be to indulge in an empty gesture. 


Respondent’s petition, as supplemented, is dismissed. The order 
of September 21, 1964, is reinstated and the reparation awarded 
therein shall be paid within 30 days from the date of this order. 


Copies hereof shall be served on the parties. 


(No. 9650) 


LEO YOUNG, INC. v. P. TAVILLA Co., INC. PACA Docket No. 9383. 
Decided February 11, 1965. 


Track Sale—Freezing injury—Damages 


Where carload of potatoes in track sale contained wet breakdown in sacks 
not accessible for inspection at time of sale but discovered in unload- 
ing, damages awarded for difference between contract price and actual 
value at time of sale for the number of sacks found with such injury 
by inspection agency. 

Complainant and respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a shipment of 
potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent, and 
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respondent filed an answer. Since the amount involved does not 
exceed $1500, the issues are submitted under the shortened pro- 
cedure provided in the Rules of Practice (7 CFR 47.20). Pur- 
suant to such procedure, complainant filed an opening statement 
and respondent filed an answering statement. Respondent also 
submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Leo Young, Inc., is a corporation whose ad- 
dress is 370 C Street, Boston, Massachusetts. 


2. Respondent, P. Tavilla Co., Inc., is a corporation whose ad- 
dress is 1 North Market Street, Boston, Massachusetts. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about June 14, 1963, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of Maine potatoes containing 1,000 50-pound bags, at an 
agreed price of 83¢ per bag f.o.b. track, Boston. The potatoes 
had been shipped to complainant at Boston from New Limerick, 
Maine, in car MDT 11770. 


4. Respondent accepted the potatoes and began to unload them 
on June 15, 1963, at which time wet sacks were discovered in 
the load, some of which were segregated by respondent. Re- 
spondent notified complainant on June 15 of the condition found 
in the car, and complainant instructed respondent to obtain an 
inspection by the Railroad Perishable Inspection Agency. 


5. The potatoes were inspected by the Railroad Perishable In- 
spection Agency on June 17, 1963, the report of which inspec- 
tion disclosed in part, the following: ‘3 full sacks remaining 
in original position in A end of car. 125 wet and spotted bags 
segregated and now in B end of car. Maine grown potatoes, US 
#1. Fairly good quality. Fairly well to mostly well formed. 
Good color. Skins tight . . . Wet and spotted segregated bags 
show range 1 to 4%, average 2 to 3% wet, soft and broken down, 
typical of following receded freezing. Dry bags examined show 
less 1% decay.” 

6. Respondent sold 240 bags of the potatoes at less than the 
contract price, or for a total amount of $118.75. Respondent re- 
mitted to complainant $750.80, or $79.20 less than the contract 
price of the potatoes. 

7. The formal complaint was filed on February 6, 1964, which 
was within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


The parties agree that this was a “track” sale. As such, the 
rights and liabilities of the parties are governed by Section 46.- 
43(u) of the Regulations (7 CFR 46.43(u)). The carload of po- 
tatoes contained wet breakdown in sacks which were not acces- 
sible for inspection at the time of sale, which defect was discov- 
ered in unloading. Respondent gave complainant notice of such 
fact within the 24-hour period prescribed. Accordingly, respond- 
ent is entitled to the amount of damages which resulted from 
the wet breakdown in the car at the time of sale. 


Respondent claims that 240 bags of the potatoes contained wet 
breakdown. The RPIA inspection, however, shows only 125 bags 
in that condition. We conclude that respondent should be allowed 
damages on 125 bags. 


Respondent’s damage is the difference between what the po- 
tatoes would have been worth if they had met contract require- 
ments and their actual value at the time of sale. In the absence 
of other proof of value, we conclude that the 125 bags contain- 
ing wet breakdown would have been worth 83¢ per bag, the con- 
tract price for them had they been up to contract, and that they 
were worth no more than 4914¢ per bag, the average price at 
which respondent sold the 240 bags of potatoes claimed to have 
been damaged, or a difference of 3314¢ per bag. Respondent sus- 
tained damages of 3314¢ per bag, or $41.88 on the 125 bags. 
Since respondent deducted $79.20 from complainant’s invoice 
when remitting for the potatoes, respondent owes complainant a 
balance of $37.32. Respondent’s failure to pay this amount is 
in violation of Section 2 of the Act. Complainant should be 
awarded reparation against respondent in the amount of $37.32, 
with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $37.32, with interest 
thereon at the rate of 5 percent per annum from July 1, 1963, 
until paid. 





The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 9651) 


VALLEY PACKING Co., v. S. ALBERTSON COMPANY, INC. PACA 
Docket No. 9392. Decided February 11, 1965. 


Damages—Suitable shipping condition—Good delivery standards— 
Value at other than contract destination 


Damages awarded for excessive decay in lettuce in breach of good delivery 
standards and, hence, of warranty of suitable shipping condition, which 
damages are based on value at the shorter destination point to which 
car diverted rather than at contract destination. 


Mr. T. C. Curry, Bureau of Service, Grower-Shipper Vegetable Association 
of Central California, Leesburg, Va. Mr. Alan L. Lewis, Boston, Mass., 
for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
ture Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involv- 
ing a shipment of lettuce in interstate commerce in May 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and re- 
spondent filed an answer and counterclaim. Since the amount in- 
volved, in either the complaint or the counterclaim, does not 
exceed $1500, the issues are submitted under the shortened pro- 
cedure provided in the Rules of Practice (7 CFR 47.20). Pur- 
suant to such procedure, complainant filed an opening statement 
and respondent filed an answering statement. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Valley Packing Co., is a corporation whose 
address is P.O. Box 118, Salinas, California. At the time of the 
transaction involved herein, complainant was licensed under the 
Act. 


2. Respondent, S. Albertson Company, Inc., is a corporation 
whose address is 470 Atlantic Avenue, Boston, Massachusetts. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 
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3. On or about May 8, 1963, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 704 
cartons of two-dozen size, Valley Gold brand, lettuce, at an 
agreed price of $1.25 per carton, plus 16¢ per carton cooling, 
or a total contract price of $992.64, f.o.b. shipping point. The 
lettuce was purchased for respondent by Atco Brokerage Co., of 
Salinas, California. 


4. Complainant shipped on May 7, 1963, from Salinas, Cali- 
fornia, to respondent at Boston, Massachusetts, 704 cartons of 
Valley Gold brand lettuce, in car PFE 2504. 


5. Respondent had the shipment stopped for inspection at Chi- 
cago, Illinois, where it arrived on or about May 13, 1963. The 
inspection was made at 7:30 a.m. on that date by the City Per- 
ishable Inspection Service. The pertinent part of the report of 
such inspection is as follows: 


“Valley Gold Brand: 2 dozen size head lettuce packed in 
standard cartons with blotter pad over face of packs. Good 
bulged packs. Fairly good opening appearance. Butts are 
red. Heads are ragged in face of packs. Medium and good 
size heads, good green color, clean, firm to hard slightly 
tender. 1 to 2 heads per carton bruised followed by pink 
to brownish discoloration. 0 to 16 average 8% decay.” 


6. Respondent diverted the lettuce to Detroit, Michigan, where 
it arrived at 6:20 a.m. on May 14, 1963. A restricted Federal 
inspection was made of the lettuce at 10:45 a.m., May 15. The 
report of this inspection is, in part, as follows: 


“Quality: Clean, fairly well trimmed. Average 73% hard, 
20% firm, 7% fairly firm. Grade defects average 8%, 
mostly broken mid-ribs. 


“Condition: Head leaves: Heads or portions of heads free 
from condition defects are fresh, crisp and light green color. 
Average 3% damage by Tipburn. From 1 to 3 heads per 
carton, average 8% damage by a reddish brown discolora- 
tion following bruising. In most cartons, 1 to 9 heads, in 
some none, average 11% decay; Bacterial Soft Rot mostly 
early, many advanced stages affecting compact portion of 
heads. Wrapper leaves: No decay.” 


7. Respondent had the lettuce sold for its account at Detroit, 
Michigan, following which an account sales was rendered show- 
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ing gross receipts from the resale of $813.35, expenses amounting 
to $1,064.36, making a deficit of $251.01. Respondent has paid 
complainant nothing in connection with this shipment of lettuce. 


8. The formal complaint was filed on January 16, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The first question to be determined in this case is whether the 
warranty of suitable shipping condition applies, in view of re- 
spondent’s diversion of the lettuce in transit, and if so, whether 
the lettuce delivered by complainant met the Good Delivery 
Standards set forth in the Regulations. 


Ordinarily, the suitable shipping condition warranty applies to 
the destination specified in the contract. In view of the shorter 
destination point to which the carload of lettuce in this case was 
diverted, and since there is no indication of abnormal transpor- 
tation service and conditions, we conclude that the suitable ship- 
ping condition warranty is applicable. 


The second question involves the adequacy of proof with re- 
spect to the alleged failure of the lettuce to meet the Good De- 
livery Standards set forth in the Regulations. Under the Good 
Delivery Standards set forth in Section 46.44 of the Regulations, 
the lettuce here involved could have contained at the original 
destination (Boston) a maximum of 15%, by count, of the heads 
in any lot which were damaged by condition defects, including 
therein not more than 9% serious damage of which 5% could be 
decay affecting any portion of the head exclusive of wrapper 
leaves. 


The inspection at Chicago on May 13, 1963, showed from 0 to 
16%, average 8% decay, but did not show what portion of the 
heads was affected by decay. However, the Federal inspection 
at Detroit on May 15, the date the shipment would have arrived 
at Boston, disclosed a total of 22% condition factors, including 
an average of 11% decay, affecting the compact portion of the 
heads. The existence of more than double the tolerance of decay 
affecting the compact portion of the heads, on the date the let- 
tuce would have arrived at Boston, necessarily leads us to con- 
clude that the lettuce did not meet the Good Delivery Standards. 
We conclude, therefore, that complainant failed to deliver let- 
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tuce in accordance with contract requirements, in violation of 
Section 2 of the Act. 


Having accepted the lettuce, respondent is liable to complain- 
ant for the purchase price thereof, less any proven damages sus- 
tained as a result of complainant’s breach of the contract. The 
general measure of damages for a breach of warranty is the dif- 
ference between the value of the commodity delivered and the 
value it would have had if it had met contract requirements. 


Ordinarily, we would compute respondent’s damage on the 
basis of values at Boston, but the car did not go to Boston and, 
in view of the condition found upon inspection of the lettuce at 
Detroit on May 15, the date it would have arrived at Boston, we 
think it appropriate to compute respondent’s damage on the 
basis of values at Detroit, Michigan, on May 15. 


At Detroit, good quality California lettuce was selling in job- 
lots at $2.50 to $3.25, mostly $2.75 to $3.00. Lettuce of fair 
quality and condition was $1.75 to $2.00, poorer low as $1.00. 
Since foregoing quotations are based on sales in less than car- 
load quantities, we take the lower price of $1.75 per carton for 
lettuce of fair quality and condition at Detroit on May 15, 1963, 
as the value the lettuce would have had if it had met contract 
requirements. The 704 cartons of lettuce a $1.75 per carton gives 
a total value of $1,232 that the lettuce would have had if it had 
been up to contract. We have found that the lettuce delivered 
did not meet Good Delivery Standards, and, therefore, was not 
up to contract requirements. The market value of goods deliv- 
ered may be evidenced by the resale price when such goods are 
resold in a prompt and reasonable manner. It appears that re- 
spondent had the lettuce promptly and properly resold for its 
account at Detroit. We, therefore, accept the gross amount of 
$813.35 received on resale, less allowable expenses of $169.04, 
or $644.31, as the value of the lettuce actually delivered by com- 
plainant. Respondent’s damage, therefore, is the difference be- 
tween $1,232 and $644.31, or $587.69. The contract price of the 
lettuce was $992.64. Deducting respondent’s damage of $587.69 
from the contract price leaves a balance of $404.95 still due and 
owing to complainant from respondent. Respondent’s failure to 
pay complainant the latter amount is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $404.95, wth interest. 


The counterclaim should be dismissed. 
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ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $404.95, with interest 
thereon at the rate of 5 percent per annum from June 1, 1963, 
until paid. 

The counterclaim is hereby dismissed. 


The facts and circumstances as set forth herein shall be 
published. 
Copies of this order shall be served upon the parties. 


(No. 9652) 


GEORGE E. YATES v. MaGic City PropUcE Co. PACA Docket 
No. 9348. Decided February 11, 1965. 


Payment—Improper party—Consignment—Not established 


Respondent liable to complainant for purchase price of shipment of beans 
for which it had paid improper party. No award made as to second 
shipment where complainant failed prove a consignment to respondent. 


Complainant pro se. Rogers, Howard & Redden, of Birmingham, Ala., for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), a timely complaint was filed, seeking reparation against 
respondent in the amount of $1,902.45 in connection with ship- 
ments of pole beans in interstate commerce in August 1963. 


Respondent filed an answer, denying liability and requesting 
an oral hearng. An oral hearing was held at Birmingham, Ala- 
bama, on June 15, 1964. Complainant was represented by Rich- 
ard H. Patterson of Tampa, Florida, who also testified on be- 
half of complainant. Respondent was represented by counsel, 
and one witness testified for respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, George E. Yates, whose ad- 
dress is P.O. Box 262, Pompano Beach, Florida. 
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2. Respondent, Magic City Produce Co., is a corporation whose 
address is 2501 Third Place, West, Birmingham, Alabama. At 
the time of the transactions involved herein, respondent was 


licensed under the Act. 


3. On or about August 24, 1963, in the course of interstate 
commerce and by oral contract, complainant, acting through his 
agent Richard Patterson, sold to respondent a truckload of pole 
beans, consisting of 348 bushels, at $3.70 per bushel, f.o.b. West 
Jefferson, North Carolina, for a total invoice price of $1,287.60. 


4. On or about August 24, 1963, complainant shipped from 
West Jefferson, North Carolina, to respondent at Birmingham, 
Alabama, 348 bushels of pole beans in a truck operated by Wayne 
Reeves of West Jefferson, North Carolina. 


5. The truckload of beans shipped on August 24, 1963, arrived 
at destination on or about August 28, 1963, and was accepted 
and unloaded by respondent. Respondent paid one R. V. Lancas- 
ter $942.60 on account of this shipment, but has not paid com- 
plainant the purchase price of the beans, or any part thereof. 


6. On or about August 28, 1963, 210 hampers or bushels of 
pole beans were shipped from West Jefferson, North Carolina, 
to respondent at Birmingham, Alabama, to be handled on con- 
signment. Respondent paid R. V. Lancaster the net proceeds 
realized from this shipment. 


7. The formal complaint was filed on January 13, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The primary question for determination in this case is whether 
complainant sold to respondent the beans in the August 24 ship- 
ment, and consigned to respondent the August 28 shipment, as 
alleged in the complaint, or whether respondent’s contracts for 
the beans were with one R. V. Lancaster, as contended by re- 


spondent in its answer. 


Complainant’s witness, Richard Patterson, testified at the 
hearing that, acting as complainant’s agent, he sold to respond- 
ent a truckload of beans containing 348 bushels on August 24, 
1963; that he made the sale in a telephone conversation with 
respondent’s president, Mr. Dotson; that Patterson had for sev- 
eral years acted as a commission salesman and seasonal sales- 
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man for complainant and had previously done business with re- 
spondent as complainant’s agent; and that R. V. Lancaster was 
not an agent of complainant, but frequently purchased produce 
from complainant and resold it to his own customers. Patterson 
also testified that he had nothing to do with the consignment 
shipment containing 210 bushels of beans. 


Respondent’s witness, Herman Schmell, testified that respond- 
ent had been purchasing beans and other produce from R. V. 
Lancaster at West Jefferson, North Carolina, and that the trans- 
actions involved herein were handled by respondent’s president, 
Mr. Dotson. Schmell testified it was his understanding that 
Dotson ordered the truckload of beans from complainant’s agent, 
Mr. Patterson. He testified further that respondent paid R. V. 
Lancaster for the truckload of pole beans shipped on August 24, 
1963, because he was the man respondent had been dealing with 
at West Jefferson, North Carolina, and because Lancaster called 
respondent and said this was his shipment of beans, and in- 
structed respondent to mail a remittance for it along with the 
remittance for the consigned shipment to Lancaster at Tampa, 
Florida, all in the same check, and that respondent followed 
these instructions. Schmell testified that respondent’s records 
did not show any payment made to complainant for the beans 
in question. 


On the basis of the evidence, we conclude that complainant 
sold to respondent, through his agent Richard Patterson, the 
August 24, 1963, truckload of beans for a total invoice price of 
$1,287.60, f.o.b. West Jefferson, North Carolina; that respond- 
ent accepted the beans on arrival without complaint; and that 
complainant has not been paid the purchase price of the beans. 
Unfortunately, respondent paid the wrong party for these beans. 
We conclude that respondent’s failure to pay complainant $1,- 
287.60 for the 348 bushels contained in the shipment of August 
24, 1963, is in violation of Section 2 of the Act, and that com- 
plainant should be awarded reparation in that amount, with 
interest. 


From the evidence, we further conclude that complainant has 
failed to sustain his burden of proving that he consigned the 
August 28 shipment of 210 bushels of beans to respondent. There 
is no basis for an award with respect to this shipment. 
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ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $1,287.60, with interest 
thereon at the rate of 5 percent per annum from October 1, 1963, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 9653) 


THE GARIN Co. v. LOUIS ZWICK & SON. PACA Docket No. 9428. 
Decided February 12, 1965. 


Stay order vacated 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued October 26, 1964 awarding reparation to complain- 
ant against respondent. On November 4, 1964, the order of 
October 26, 1964 was stayed to enable respondent to inform us 
with respect to the success or failure of respondent’s plan for 
settlement in a Chapter XI proceeding under the bankruptcy 
act. Respondent has failed to supply such information and, there- 
fore, the stay order of November 4, 1964 is hereby vacated and 
the order of October 26, 1964 is hereby reinstated except that 
the reparation awarded therein shall be paid to complainant by 
respondent within 30 days from the date of this order. 


(No. 9655) 


M. BoTNER & SON, INC. v. CENTRAL PRODUCE Co., INc. PACA 
Docket No. 9389. Decided February 15, 1965. 


Reconsideration—Petition for denied 


As the order of December 10, 1964, is supported by the evidence and by the 
law applicable, complainant’s petition for reconsideration is dismissed 
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and its request for reargument and rehearing and submission of new 
evidence also dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on December 10, 1964, dismissing the com- 
plaint. A copy of the order was served on complainant, which 
filed a petition on December 17, 1964, to rehear and reargue the 
proceeding, and to reconsider the order of December 10, 1964, 
pursuant to the provisions of section 47.24 of the rules of practice 
(7 CFR 47.24). Since the petition was timely filed, the order of 
December 10, 1964, was automatically stayed pending final action 
on the petition. 


Complainant, while asking that. we reconsider our order of 
December 10, does not contend that it is in error in any way. 
We have reviewed the order and we are of the opinion that it is 
supported by the evidence of record and by the law applicable 
thereto. Accordingly, complainant’s petition for reconsideration 
should be and hereby is dismissed without prior service upon re- 
spondent. 


Complainant’s petition also included a request for rehearing 
and reargument. In this connection complainant has submitted 
various documents and papers which it now asks that we accept 
for filing as evidence herein. No good reason has been given by 
complainant, however, to explain why this evidence was not sub- 
mitted earlier and in time to be considered in connection with 
our order of December 10. On the whole, we are of the opinion 
that complainant has failed to show legally recognizable grounds 
for granting the petition to rehear and reargue. It is unfortunate 
that such is the case. However, precedent requires that the peti- 
tion be denied. Accordingly, the petition to rehear and reargue 
is hereby dismissed without prior service upon respondent and 
the order of December 10, 1964, is hereby reinstated. 


Copies of this order shall be served upon the parties. 
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(No. 9654) 


ABE GREEN PRODUCE v. WHITEY PRODUCE COMPANY, INC. PACA 
Docket No. 9311. Decided February 15, 1965. 


Reconsideration—Petition for denied 


The order of December 22, 1964, is supported by the evidence and the law 
applicable thereto and respondent’s petition for reconsideration, rehear- 
ing and reopening for filing of counterclaim is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on December 22, 1964, awarding complainant 
reparation against respondent in the amount of $2,153.14, with 
interest. A copy of the order was served upon respondent on 
December 23, 1964, and thereafter, respondent’s counsel requested 
an extension of time to file a petition for a rehearing and recon- 
sideration, which was granted, and the order of December 22, 
1964, was stayed, pending the issuance of a further order in the 
proceeding. Respondent’s petition for a rehearing and recon- 
sideration was filed February 1, 1965. 


Respondent sets forth in its petition several grounds upon 
which the petition is based, one of which is that, “Respondent 
was not fully aware of its rights and privilege to submit affidavits 
of witnesses . . . during the hearing stage of this proceeding.” 
We find no merit in this contention. Respondent was advised of 
its rights and given an opportunity by letter dated March 26, 
1964, to submit any evidence it might wish to have considered 
in support of its position. 


All of the other stated grounds upon which respondent’s peti- 
tion is based are equally without merit. At the outset of this 
proceeding, respondent defaulted by failing to file an answer. 
Then the case was reopened to permit respondent to file an answer 
out of time. In its answer, respondent admitted that the amount 
claimed in the complaint was correct, and stated that respondent 
did not refuse to pay complainant, but “was awaiting an allow- 
ance promised by complainant.” Respondent made no mention 
of a counterclaim in its answer. 
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Respondent now asks us once again to reopen the proceeding, 
and accept and consider a counterclaim against complainant in 
the amount of $997.50. Respondent had an opportunity to file a 
counterclaim when it filed its answer. Respondent’s request for 
reopening at this time to allow the counterclaim to be filed is 
denied. 


Upon reconsideration, we find that the order of December 22, 
1964, is supported by the evidence and the law applicable thereto. 
Accordingly, respondent’s petition should be and hereby is dis- 
missed, without prior service upon complainant. The stay order 
of January 18, 1965, is hereby vacated. The reparation awarded 
in the order of December 22, 1964, shall be paid within 30 days 
from the date of this order. 


This order shall be published, and copies of the order shall be 
served upon the parties. 


(No. 9656) 


C. COMELLA, INC. v. HARRY ROTHMAN Co. PACA Docket No. 
9435. Decided February 16, 1965. 


Payment—Setoff—Diversion—Dismissal 


Where complainant liable to respondent under agreement of repurchase as 
respondent only required to give diversion order and not responsible 
for effectuation thereof, respondent’s deduction of this amount from 
amount owed by respondent in another transaction justified and com- 
plaint and counterclaim dismissed. 


Mr. Arthur J. Stern, Cleveland, Ohio, for complainant. Mr. LeRoy W. 
Gudgeon, Chicago, Ill., for respondent. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on March 9, 1964, complainant re- 
quests reparation in the amount of $528, which is alleged to be 
the unpaid balance due complainant in connection with a carload 
of celery sold to respondent on or about October 26, 1963. 
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A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on April 1, 1964. A copy of the 
formal complaint and a copy of the report of investigation were 
served on respondent on the same day. Respondent filed an answer 
and counterclaim on April 30, 1964, wherein he admitted the 
purchase of the celery from complainant as alleged in the com- 
plaint, but denied that any balance was due in connection there- 
with, since respondent was allegedly due $528 from complainant 
in connection with a transaction involving the purchase of a car- 
load of lettuce on or about November 2, 1963. Complainant filed 
a reply to the counterclaim, wherein it admitted the sale of the 
carload of lettuce to respondent, but denied any liability to re- 
spondent in connection with this latter transaction. 


Since the damages claimed, either in the complaint or in the 
counterclaim, do not exceed $1,500, the evidence is submitted 
under the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20). Pursuant to this procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, C. Comella, Inc., is a corporation whose ad- 
dress is 2629 East 40th Street, Cleveland, Ohio. At the time of 
the transactions involved herein, complainant was licensed under 
the act. 


2. Respondent is an individual, Harry Rothman, doing business 
as Harry Rothman Co., whose address is 2840 South Ashland 
Avenue, Chicago, Illinois. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


3. On October 26, 1963, in the course of interstate commerce, 
complainant sold to respondent 588 crates of celery, 2-dozen size, 
Bud brand, contained in car PFE 65295, at an agreed contract 
price of $1.65 per crate, f.o.b. Salinas, California, plus 20¢ per 
crate for icing charges, for a total contract price of $1,087.80. 
The carload of celery had been billed out of Salinas, California, 
on October 19, 1963, and was diverted to respondent at Chicago, 
Illinois, on October 26, 1963, the date of sale. 


4. Car PFE 65295 arrived at contract destination, Chicago, 
Illinois, and respondent accepted the celery contained therein 
without complaint. 
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5. Respondent has remitted $559.80 to complainant as an un- 
disputed amount due in connection with this transaction, leaving 
an unpaid balance of $528. 


6. The formal complaint was filed on March 9, 1964, which was 
within 9 months after the cause of action herein accrued to com- 
plainant. 


7. On November 2, 1963, in the course of interstate commerce, 
complainant, through its president, Philip Comella, sold to re- 
spondent 704 cartons of lettuce, 2-dozen size, Bud brand, con- 
tained in car PFE 2701, at an agreed contract price of $3.50 per 
carton, f.o.b. Salinas, California, plus cooling charges of 16¢ per 
carton, for a total contract price of $2,576.64. It was agreed that, 
as a condition of the sale, the carload of lettuce would be resold 
to or placed with a chain store outlet by respondent, and would 
not go to a private dealer in a terminal market. 


8. Car PFE 2701 had been shipped from Salinas, California, 
on October 30, 1963, and was diverted by complainant to respond- 
ent at Chicago, Illinois, on the date of sale, November 2, 1963. 


9. Car PFE 2701 arrived at Chicago at 3:50 a.m. on November 
4, with respondent named as consignee thereof. Shortly after 
the arrival of the car, Kaiser Brothers Produce, Inc., respondent’s 
joint venture partner on this shipment, and hereinafter referred 
to as “Kaiser,” sold the carload of lettuce to the firm of Wish- 
natzki & Nathel, of New York City, at a price of $4 per carton, 
f.o.b. Salinas, California, plus 16¢ per carton cooling charges. 
The sale between the parties was negotiated by a broker, Stein- 
berg Bros., for a brokerage of 10¢ per carton, to be paid by the 
joint venture partners. 


10. Pursuant to the sale set forth above, Kaiser, at 9:30 a.m. on 
November 4, ordered car PFE 2701 diverted to Wishnatzki & 
Nathel at New York City. Subsequently, and on the morning of 
the same day, Kaiser was informed by the carrier that the diver- 
sion order of November 4 would not be honored because the origi- 
nal consignor, Bud, Inc., had instructed the carrier to accept 
only its orders in connection with car PFE 2701. Kaiser promptly 
notified respondent and respondent immediately telephoned com- 
plainant of the circumstances that had come about. In the nego- 
tiations that ensued, complainant offered to repurchase the ship- 
ment from respondent at $4.25 per carton, f.o.b. Salinas, Cali- 
fornia, plus 16¢ per carton cooling charges, less the original f.o.b. 
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contract price of $3.50 per carton, plus 16¢ per carton cooling 
charges, which respondent had owed complainant, provided re- 
spondent could obtain a release from the contract of sale involv- 
ing this car which he and Kaiser had entered into with Wishnatzki 
& Nathel earlier in the morning of November 4 (see Finding of 
Fact No. 9) and divert car to complainant at Cleveland. Re- 
spondent agreed to this proposal, but reminded complainant of 
the difficulty which had been encountered by respondent’s earlier 
attempt to divert the car to New York City (Finding of Fact No. 
10). Complainant assured respondent that if he (respondent) 
would place the diversion order with the carrier, to divert the 
shipment to complainant at Cleveland, complainant would prevail 
on Bud, Inc. to allow the carrier to honor the diversion order to 
complainant. 


11. Pursuant to the agreement made with complainant, re- 
spondent, at 1:15 p.m. on November 4, 1963, placed an order with 
the carrier for the diversion of car PFE 2701 to complainant at 
Cleveland, Ohio. The diversion was never accomplished, however, 
for Bud, Inc. intervened and took custody and control of the car, 
and the lettuce never again came into the possession of either of 
the parties involved herein. 


12. Complainant has made no payment to respondent in con- 
nection with this transaction. 


13. The counterclaim was filed on April 30, 1964, which was 
within 9 months after respondent’s cause of action accrued against 
complainant. 


CONCLUSIONS 


Respondent admits that there is no dispute between the parties 
concerning the carload of celery, PFE 65295, and also admits that 
there is an unpaid balance on this contract price amounting to 
$528. Respondent, however, denies that this sum, or any sum, 
is due complainant, since complainant has failed to pay respond- 
ent the price agreed upon by the parties in the contract of re- 
purchase involving the carload of lettuce, PFE 2701. Complain- 
ant, in turn, denies liability to respondent in connection with the 
shipment of lettuce, on the ground that respondent failed to per- 
form under the contract. Specifically, complainant contends that 
the lettuce was required to be delivered to it at Cleveland, but 
that it never was, and that complainant is therefore absolved of 
liability to respondent. Respondent, on the other hand, takes the 
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position that he was only required by the terms of the agreement 
to give the carrier instructions for diverting the car (PFE 2701) 
to Cleveland; that he did so, in compliance with the contract; and 
that he is now entitled to payment from complainant as an offset 
against the balance admittedly due complainant in connection 
with the celery contained in car PFE 65295. 


We find that respondent was only required to give instructions 
to the carrier relative to the diversion of car PFE 2701 to Cleve- 
land, and that this was done. Accordingly, respondent is entitled 
to reimbursement from complainant in accordance with the terms 
agreed upon between the parties. In this connection we find that 
complainant agreed to repurchase the carload of lettuce from 
respondent at a price of $4.25 per carton, f.o.b. Salinas, California, 
plus 16¢ per carton cooling charges; that the parties agreed that 
complainant should have a credit of $3.50 per carton, plus cooling 
charges of 16¢ per carton, against the repurchase price, in lieu 
of the obligation incurred by respondent to complainant on the 
original purchase on November 2, 1963; and that there is now a 
net due respondent from complainant of 75¢ per carton, or $528 
on the total of 704 cartons of lettuce, which sum has not been 
paid to respondent. 


Since respondent admits owing complainant $528 in connection 
with the transaction of October 26, 1963, involving the carload 
of celery, PFE 65295, sold by complainant to respondent, and 
since we find here that complainant owes respondent $528 in con- 
nection with the carload of lettuce, PFE 2701, sold by complain- 
ant to respondent on November 2, 1963, the two opposing obliga- 
tions have the effect of cancelling each other out. Accordingly, 
though we find the claim presented in the complaint to be valid, 
we also find that the defense presented in the counterclaim is 
sufficient to negate any award due in connection with the com- 
plaint. Accordingly, the complaint and counterclaim should be 
dismissed. 


ORDER 
The complaint and counterclaim are dismissed. 


Copies of this order shall be served on the parties. 
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Orders issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—ON MOTION OF PARTIES 
(No. 9657) 


IDAHO POTATO PACKERS CorP. v J & S PRopUCcE, INc. PACA 
Docket No. 9673. Dismissed February 8, 1965. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9658) 


Morris CocoLa Co. v. HECHT PrRopUCE Co. PACA Docket No. 
9376. Dismissed February 11, 1965. 


(No. 9659) 


JACK FLYNT v. SPINALE Bros., INC. PACA Docket No. 9553. 
Dismissed February 12, 1965. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 9660) 


THREE J’s PACKING COMPANY v. BUCK’s TOMATO Co., INc. PACA 
Docket No. 9538. Reparation of $575.92 with 5 percent interest 
from February 1, 1964, awarded complainant against respon- 
dent in order issued February 12, 1965. 


(No. 9661) 


JOE RATAJACK v. BuCK’s TOMATO Co., INc. PACA Docket No. 
9456. Reparation of $760 with 5 percent interest from 
March 1, 1964, awarded complainant against respondent in 
order issued February 15, 1965. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 9662) 





LEE SCHULTEIS v. LEWIS’ POTATO CHIPS. PACA Docket No. 9680 
Reparation of $2,752 with 5 percent interest from April 1, 
1964, awarded complainant against respondent in order issued 
February 5, 1965. 


(No. 9663) 


RALPH ELSBERRY PRODUCE Co. v. WYNN PRODUCE Co. PACA 
Docket No. 9684. Reparation of $427.65 with 5 percent interest 
from January 1, 1964, awarded complainant against respondent 
in order issued February 8, 1965. 


(No. 9664) 


S. OTIS SULLIVAN & Co. v. SOUTHERN PRODUCE Co., INC. PACA 
Docket No. 9682. Reparation of $3,175.71 with 5 percent in- 
terest from June 1, 1964, awarded complainant against re- 
spondent in order issued February 10, 1965. 


(No. 9665) 


THE BALTIMORE FRUIT & PRODUCE ASSN., INC. v.S. BOovA & Co. 
PACA Docket No. 9625. Reparation of $7,498.14 with 5 per- 
cent interest from June 1, 1964, awarded complainant against 
respondent in order issued February 11, 1965 


(No. 9666) 
MT. MITCHELL GROWERS Co-0P ASSs’N., INC. v. DEWITT HOWELL 
PRODUCE Co. PACA Docket No. 9688. Reparation of $4,606.20 


with 5 percent interest from December 1, 1963, awarded com- 
plainant against respondent in order issued February 15, 1965. 


(No. 9667) 


CONSOLIDATED FARMS, INC. v. JONES TOMATO HousE, INc. PACA 
Docket No. 9552. Reparation of $3,883.95 with 5 percent in- 
terest from March 1, 1963 awarded complainant against re- 

spondent in order issued February 15, 1965. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 9668) 


VALLEY PACKING Co. v. S. ALBERTSON COMPANY, INC. PACA 
Docket No. 9392. Order issued February 23, 1965. 


COURT DECISION 


DAVE L. PEARCE, Commissioner of Agriculture and Immigration 
of the State of Louisiana v. ORVILLE FREEMAN, Secretary of 
Agriculture of the United States of America. Decided Feb- 
ruary 16, 1965. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 
Civil Action Number 2717 


E. GORDEN WEST, District Judge 


This is an action brought by the Commissioner of Agriculture 
and Immigration for the State of Louisiana, hereinafter referred 
to as “Commissioner,” against the Secretary of Agriculture for 
the United States of America, hereinafter referred to as “Secre- 
tary,” seeking an injunction restraining the Secretary from en- 
forcing Federal Milk Marketing Order +96, 7 C.F.R. 1096. Plain- 
tiff contends that the order exceeds the authority granted by 
Congress to the Secretary of Agriculture by the Agricultural Mar- 
keting Agreement Act of 1937, as amended, 7 U.S.C.A. 601, et 
seq., which authority, plaintiff contends, is specifically limited 
by the provisions of 7 U.S.C.A. 610(i), and that thus, the order 
is null, void and unenforceable. The Secretary defends on the 
grounds that (1) the complaint fails to state a claim upon which 
relief may be granted in that 7 U.S.C.A. 610(i) does not limit 
the authority otherwise granted by the Agricultural Marketing 
Agreement Act to the Secretary of Agriculture insofar as the 
issuance of marketing orders is concerned and that (2) plaintiff 
has failed to show that the Secretary of Agriculture has in any 
way violated the provisions of 7 U.S.C.A. 610(i) by issuing Fed- 
eral Milk Marketing Order #96. Several pre-trial conferences 
have been held in this matter and the parties were ordered by 
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the Court to hold further conferences in an effort to resolve this 
dispute between the State of Louisiana and the Federal Govern- 
ment. Counsel for both sides have labored long and hard in an 
effort to amicably settle this dispute, but to no avail. After all 
attempts at settlement were exhausted, the matter came on for 
hearing before this Court, and thereafter the Court was furnished 
with scholarly briefs by both sides. Now, after due consideration 
of the record herein, the arguments and briefs of counsel, and 
the law applicable hereto, it is concluded that the Secretary of 
Agriculture for the United States of America, in issuing Federal 
Milk Marketing Order #96, 7 C.F.R. 1096, did not exceed the 
authority delegated to him by Congress when it enacted the Agri- 
cultural Marketing Agreement Act of 1937, as amended, 7 
U.S.C.A 601, et seq. The sole issue involved here is whether or 
not marketing orders, regulating the handling of milk in inter- 
state commerce, issued by the United States Secretary of Agri- 
culture, must, pursuant to the provisions of 7 U.S.C.A. 601, et 
seq., be “complementary” to similar orders issued by the state 
involved, as might be indicated by Section 610(i). 


In 1955, the United States Secretary of Agriculture promul- 
gated Federal Milk Marketing Order #96, 7 C.F.R. 1096, pur- 
suant to authority granted by the Agricultural Marketing Agree- 
ment Act of 1937, as amended, 7 U.S.C.A. 601 et seq. This order 
regulated, in various respects, the handling and marketing of 
milk in the ten parishes of Louisiana designated in the order as 
the “Northern Louisiana Marketing Area,” and being the Parishes 
of Bossier, Caddo, Claiborne, DeSota, Lincoln, Morehouse, Oua- 
chita, Red River, Union, and Webster. This order was very com- 
prehensive and regulated just about every aspect of milk market- 
ing in that area, including, among other things, the classification 
of milk produced by the producer, its utilization by the handler, 
and the price to be paid by the handler to the producer for his 
milk. The price to be paid a producer for his milk is determined 
by the use to which a handler puts the milk, with milk for fluid 
use, called Class I utilization, bringing a higher price than milk 
used in the manufacture of other products such as butter, cheese, 
and ice cream, called Class II utilization. Order #96, as original- 
ly promulgated in 1955, provided for payments by the handler, or 
user of the milk, to the producer or dairyman by the use of what 
is known as an individual handler pool arrangement. Under this 
arrangement a producer is paid for his milk by the handler to 
whom he sells it on the basis of the utilization by that particular 
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handler of the milk purchased from that producer. For example, 
if Producer A sells all of his milk to Handler B, who uses all of 
Producer A’s milk in fluid form, i.e., Class I utilization, and the 
price set for Class I utilized milk is $6.00 per cwt., Handler B 
must pay Producer A $6.00 per cwt. for all milk he purchases 
from Producer A. If Producer C sells his milk to Handler D and 
Handler D uses 80 per cent of the milk in fluid form (Class I 
utilization) and uses the other 20 per cent for manufacturing 
butter, cheese, etc. (Class II utilization), and if the price set for 
milk used as Class 1 I utilization is $3.00 per cwt., Producer C 
would receive only $5.40 per cwt. for all of the milk he sells to 
Handler D. This is called the “Blend Price” and is arrived at 
by applying the percentage of Class I utilization of Producer C’s 
milk to the price of that milk, and applying the percentage of 
Class II utilization of Producer C’s milk to the price of that milk, 
and adding the two results together. This, of course means a 
producer who sells milk to a handler who has a higher Class I 
utilization receives more for his milk than does a producer who 
sells to a handler with a lower Class I utilization, even though 
the milk sold by the two producers is of equal grade and quality. 
In other words, the amount received by a producer for his milk 
is entirely dependent upon the utilization of the milk by the par- 
ticular handler to whom it is sold. 


This method of determining the price to be paid a producer 
remained in effect under Federal Milk Marketing Order +96 
until it was amended in June of 1962. But in the meantime, the 
Legislature of Louisiana, in 1958, passed Act 193 of 1958, known 
as the “Orderly Milk Marketing Act,” which act authorized, 
inter alia, the Commissioner of Agriculture and Immigration of 
Louisiana to regulate the prices to be paid the dairymen, or pro- 
ducers, by the handlers for their milk. In December, 1960, pur- 
suant to the authority granted by this act, the Commissioner 
promulgated State Orders #2 and #3, which orders covered the 
marketing of milk in all of its ramifications in 57 parishes of 
Louisiana, including the ten parishes covered by the Federal 
Order #96. All of the provisions of the State Order were essen- 
tially the same as those of the Federal Order, including the use 
of a Handler Pool Arrangement, except that the minimum prices 
provided for in the State Order were higher than those provided 
for in the Federal Order. This difference in prices caused no diffi- 
culty as both were minimum rather than maximum prices. 
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The producers and handlers operated without apparent diffi- 
culty under both of these orders until June of 1962. At that time, 
the Secretary amended Federal Order +96 to provide that in 
the ten parishes covered by that order, the use of what is known 
as a Market Wide Pool Arrangement would be substituted for 
the Individual Handler Pool Arrangement originally provided for 
in the order. Under a Market Wide Pool Arrangement, the aver- 
age utilization by all handlers in the market areas is determined. 
Then, a market wide blend price is determined by the same means 
used to determine an individual handler’s blend price. Thus, when 
the market wide blend price is determined, some handlers will 
actually have a higher Class I utilization than the market average 
and some will actually have a lower Class I utilization than the 
market average. The same, of course, is true as to Class II utiliza- 
tion. Under this arrangement, the handler pays to the producer 
only the market average blend price for his milk. Then, if the 
producer actually has a higher Class I utilization than the market 
average, he must pay the surplus over the market blend price 
into a pool called the producers’ settlement fund. If, on the other 
hand, the producer actually has a lower Class I utilization than 
the market average, he still pays the market blend price to the 
producer, but withdraws from the producers’ settlement fund 
the difference between the market blend price which he has paid 
the producer and the blend price figured on his own individual 
utilization. The purpose of the market wide pool arrangement 
is to distribute the market for Class I utilization of milk more 
evenly among all of the producers in the area involved. Since the 
price received for milk by the producer is determined not by its 
quality, but by its utilization, all producers are supposed to share 
more equally in the fluid milk market by the use of the Market 
Wide Pool Arrangement than is the case where an Individual 
Handler Pool Arrangement is used. But, as is apparent, the two 
systems are inconsistent one with the other, and consequently, 
since after June of 1962, the Federal Order provided for a Market 
Wide Poo] Arrangement and the State Order provided for an 
Individual Handler Poo] Arrangement, a handler in the area af- 
fected cannot obey one order without disobeying the other. Hence, 
the present controversy. 


This suit was filed by the Commissioner against the Secretary, 
asking that this Court enjoin the Secretary from enforcing Fed- 
eral Order +96, as amended, in the ten parishes involved, especial- 
ly insofar as it requires the use of the Market Wide Pool Arrange- 
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ment on the grounds that that order is inconsistent with, and not 
complementary to, Louisiana State Orders #2 and #3 in that 
respect. The Commissioner maintains that Section 10(i) of the 
Agricultural Marketing Agreement Act of 1937, as amended, 7 
U.S.C.A. 610(i), directs the Secretary to issue orders “comple- 
mentary to orders or other regulations” issued by the State, and 
that it thus limits, to that extent, the power of the Secretary to 
issue marketing orders. The Secretary contends, on the other 
hand, that when Congress passed the Agricultural Marketing Act 
it gave the Secretary extremely broad powers to regulate inter- 
state commerce, and that Section 610(i) merely grants to the 
Secretary an additional power to cooperate with the states rather 
than in any way limiting his powers to the issuance of “comple- 
mentary” orders only. 


It is conceded by both parties that the marketing of milk in 
the ten parishes involved in Federal Milk Marketing Order +96 
does constitute interstate commerce and that it is an activity 
which can be regulated by the United States Secretary of Agri- 
culture if, in fact, the Congress has so ordained. Thus the sole 
question here involved is whether the Agricultural Marketing 
Agreement Act of 1937, as amended, authorizes the Secretary to 
regulate the marketing of milk in interstate commerce, even 
though such regulations as may be issued by him are in conflict 
with orders or regulations issued by the state, or whether the 
act merely authorizes the Secretary to issue only such orders as 
are complementary to similar orders issued by the state. 


By definition, “complementary” means “serving to fill out or 
complete” or “mutually supplying each other’s lack.” Using 
these definitions, it is obvious that Federal Order +96 is not 
complementary to State Orders #2 and #3. These orders, on 
the contrary, are contradictory to rather than complementary of 
each other. They cannot exist together without forcing handlers 
to violate one or the other. The question is which authority, the 
Federal or State, is to prevail in this area. 


Article 1, Section 8 of the Constitution of the United States 
gives Congress the power “to regulate commerce with foreign 
nations, and among the several States, and with the Indian tribes.” 
Pursuant to this constitutional grant of authority, Congress may 
determine if, when, or how it wishes to exercise its power to 
regulate interstate commerce. It may decide for itself how far, 
in any given instance, its regulations of interstate commerce shall 
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go. If it chooses to circumscribe its regulations and occupy only 
a limited area in a given field, it leaves to the states the right to 
regulate outside of that limited area. In other words, where 
Congress chooses to limit its area of regulation, its regulations 
thus issued are supreme only within the limited area delineated 
by the Act of Congress. The remainder of the area, unregulated 
by Congress, even those involving interstate commerce, may be 
regulated by state action assuming, of course, that regulation 
at all is legally permissible, and that the state regulation does not 
conflict with any federal regulation. Cloverleaf Butter Co. v. 
Patterson, 315 U.S. 148, 62 S. Ct. 491, 86 L. Ed. 754 (1942). 
Kelly v. State of Washington, ex rel Foss Co., 302 U.S. 1, 58 S. 
Ct. 87, 82 L. Ed. 3 (1937). Also, Congress may, if it sees fit, 
exercise its broad authority over interstate commerce alone, or 
in conjunction with co-ordinated action by the state. Prudential 
Ins. Co. v. Benjamin, 328 U.S. 408, 66 S. Ct. 1142, 90 L. Ed. 1342 
(1946). And Congress will not be deemed to have superseded or 
excluded state action under the Commerce Clause until its inten- 
tion to do so has been made definite and clear. The intent of 
Congress to exert its superior authority and thus preclude or 
supersede state legislation covering the same subject matter is 
not to be lightly inferred but must be fully manifested. People 
ex rel. McLaughlin v. G. H. Cross Co., 198 N.E. 356, affirmed 298 
U.S. 155, 56 S. Ct. 685, 80 L. Ed. 1099 (1936) ; Missouri-Kansas- 
Texas R. Co. v. Williamson, 36 F. Supp. 607 (D.C. Okla. (1941) ). 
But where it is clear that Congress has enacted a statute to regu- 
late a phase of interstate commerce that clearly covers the same 
subject matter as, or that is in direct conflict with, a state statute, 
such exercised power of Congress is not only supreme, but is also 
exclusive, superseding existing state law and excluding further 
regulations covering the same subject by the state. Milk Control 
Board of Pennsylvania v. Eisenberg Farm Products, 306 U.S. 
346, 59 S. Ct. 528, 83 L. Ed. 752 (1939). The same is of course 
true when the federal regulation involved is a regulation promul- 
gated by an agency or instrumentality of the Federal Government, 
such as the Secretary of Agriculture, when acting pursuant to a 
valid grant of authority by Congress to so act. Neiswonger v. 
Goodyear Tire & Rubber Co., 35 F. 2d 761 E.D. Ohio (1929). 
In the instant case, the regulations involved, Federal Milk Mar- 
keting Order #96, was issued by the United States Secretary of 
Agriculture pursuant to authority granted by Congress in the 
Agricultural Marketing Agreement Act of 1937, as amended, 
which Act has been clearly held to have been a constitutional ex- 
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ercise of the congressional power to regulate interstate commerce. 
U. S. v. Rock Royal Co-op, 307 U.S. 533, 59 S. Ct. 993, 83 L. Ed. 
1446 (1939). 


Thus, the question presents itself as to whether or not Con- 
gress, by passage of the Agricultural Marketing Agreement Act 
of 1937, as amended, undertook to invade the entire field of milk 
marketing insofar as it affected interstate commerce, or whether 
or not it intended to regulate only a limited area within the field 
of milk marketing, leaving to the states the remainder of the 
field to regulate if they saw fit. 


Both parties to this suit agree that if the entire field has in 
fact been validly pre-empted by Congress, the regulations of the 
Secretary must prevail over conflicting state regulations. But 
plaintiff says that 7 U.S.C.A. 610(i) clearly shows that Congress 
did not intend to regulate, by itself or through government agen- 
cies, the entire field of milk marketing in interstate commerce. 
He argues that Section 610(i), on the contrary, specifically limits 
the power of the Secretary to regulate milk marketing in inter- 
state commerce by directing the Secretary to issue orders com- 
plementary to orders or other regulations issued by the state. 
It is his position that this limitation on the powers of the Secre- 
tary renders null and void any regulation or order that he may 
issue which is in conflict with any order or regulation issued by 
the state. This argument would seem to have some validity if 
Section 610(i) could stand by itself, without taking into con- 
sideration the many other provisions of the Agricultural Market- 
ing Agreement Act. 


7 U.S.C.A. 610(i) reads as follows: 


“The Secretary of Agriculture upon the request of the duly 
constituted authorities of any State is directed, in order to 
effectuate the declared policy of this chapter and in order to 
obtain uniformity in the formulation, administration, and 
enforcement of Federal and State programs relating to the 
regulation of the handling of agricultural commodities or 
products thereof, to confer with and hold joint hearings 
with the duly constituted authorities of any State, and is 
authorized to cooperate with such authorities; to accept and 
utilize, with the consent of the State, such State and local 
officers and employees as may be necessary; to avail himself 
of the records and facilities of such authorities; to issue 
orders (subject to the provisions of section 608c of this 
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title) complementary to orders or other regulations issued 
by such authorities; and to make it available to such State 
authorities the records and facilities of the Department of 
Agriculture: Provided, That information furnished to the 
Secretary of Agriculture pursuant to section 608d(1) of 
this title shall be made available only to the extent that such 
information is relevant to transactions within the regulatory 
jurisdiction of such authorities, and then only upon a written 
agreement by such authorities that the information so fur- 
nished shall be kept confidential by them in a manner similar 
to that required of Federal officers and employees under the 
provisions of section 608d(2) of this title.” 


This section, standing alone, may seem to indicate that the 
Secretary of Agriculture can act only upon the request of a state, 
and then may issue only such orders as are complementary to 
those of the state. But a reading of the entire Agricultural Mar- 
keting Agreement Act leaves little doubt that such was not the 
intent of Congress. 


For example, Section 602 states: 
“It is declared to be the policy of Congress— 


“(1) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and 
maintain such orderly marketing conditions for agricultural 
commodities in interstate commerce as will establish, as the 
prices to farmers, parity prices as defined by section 1301 
(a) (1) of this title. 


“(4) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and 
maintain such orderly marketing conditions for any agri- 
cultural commodity enumerated in section 608c(2) of this 
title as will provide, in the interests of producers and con- 
sumers, an orderly flow of the supply thereof to market 
throughout its normal marketing season to avoid unreason- 
able fluctuations in supplies and prices.” 


In Section 608(c) we find that: 


“(1) The Secretary of Agriculture shall, subject to the pro- 
visions of this section, issue, and from time to time amend, 
orders applicable to processors, associations of producers, 
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and others engaged in the handling of any agricultural com- 
modity or product thereof specified in subsection (2) of this 
section. Such persons are referred to in this chapter as 
‘handlers.’ Such orders shall regulate, in the manner herein- 
after in this section provided, only such handling of such 
agricultural commodity, or product thereof, as is in the cur- 
rent of interstate or foreign commerce, or which directly 
burdens, obstructs, or affects, interstate or foreign commerce 
in such commodity or product thereof.” 


(2) [Here are listed products covered, including milk. ] 


““(3) Whenever the Secretary of Agriculture has reason to 
believe that the issuance of an order will tend to effectuate 
the declared policy of this chapter with respect to any com- 
modity or product thereof specified in subsection (2) of this 
section, he shall give due notice of and an opportunity for a 
hearing upon a proposed order.” 


“(4) After such notice and opportunity for hearing, the 
Secretary of Agriculture shall issue an order if he finds, and 
sets forth in such order, upon the evidence introduced at 
such hearing (in addition to such other findings as may be 
specifically required by this section) that the issuance of 
such order and all of the terms and conditions thereof will 
tend to effectuate the declared policy of this chapter with 
respect to such commodity.” 


(5) [This section sets forth in detail the terms and condi- 
tions that may be incorporated in an order issued by the 
Secretary regulating the marketing of milk. This section 
specifically authorizes the Secretary to set minimum prices 
to be paid by handlers to producers, and authorizes the use 
of either individual handler pool arrangements or market 
wide pool arrangements. ] 


The sections following this set forth in detail the many factors 
that may be considered by the Secretary in regulating the mar- 
keting of agricultural products which move in or affect interstate 
commerce. 


Section 608c (15), (16), (18), and (19) provides for the pro- 
cedure to be used when a handler wishes to contest an order or 
regulation issued by the Secretary or when the Secretary deems 
it necessary to alter, terminate, or suspend regulations previ- 
ously issued by him, or when the Secretary deems is necessary 
to fix or alter minimum milk prices. 
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Then comes the contested Section 610(i). After reading the 
entire act, the purpose of this section becomes quite obvious. It 
is certainly not to limit the powers of the Secretary as contended 
for by plaintiff. To so rule would, in effect, nullify all of the re- 
mainder of the act in order to give validity to this section. But 
such an interpretation is not warranted, because Section 610(i) 
is, in fact, in harmony with the remainder of the act. All of the 
provisions of the act previously referred to herein permit the 
Secretary to act on his own initiative in issuing orders to regulate 
the marketing of milk and other agricultural products moving 
in interstate commerce. Section 610(i), on the other hand, con- 
templates a situation where the Secretary has not acted on his 
own initiative. In such a case he is directed by Section 610(i) 
to act, when requested to do so by a state, in such a way as to 
assist the state in making its marketing orders effective. For 
example, suppose the Federal Government had not attempted, on 
its own initiative, to regulate the marketing of milk in the ten 
parishes involved, but that the State of Louisiana did have in 
effect a milk marketing order covering all or part of the State 
of Louisiana. Then suppose that milk was being shipped into 
these ten parishes, in interstate commerce, from an adjoining 
state which had no marketing regulations, and that the pricing 
of milk in the adjoining state was such as to allow it to be sold 
in Louisiana at a price disruptive of the orderly marketing pro- 
gram of the State of Louisiana. Louisiana may not be able to 
validly regulate this interstate commerce in such a way as to 
make its own marketing program effective in the area involved, 
but the Secretary of Agriculture, under the Agricultural Market- 
ing Agreement Act, could. Thus, in such a situation, it would be 
legical for the State of Louisiana to enlist the aid of the Secretary 
of Agriculture under Section 610(i) in regulating the segment 
of milk marketing activity beyond the control of the state in order 
that the state’s program might have maximum effectiveness. In 
such a case, upon request of the state, pursuant to Section 610(i), 
the Secretary is directed to assist the state by issuing orders in 
the interstate area complementary to state orders already in 
effect. This procedure, under Section 610(i), comes into play 
only in instances where, in the particular area involved, the Sec- 
retary has not seen fit to regulate marketing activities on the 
federal level, but acts only upon the request of the state and as 
an assist to the state in carrying out its marketing program. 
But should the Secretary later determine, in accordance with the 
other provisions of the act that direct regulation by the Federal 
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Government is necessary or advisable, his previous orders, issued 
under Section 610(i) on request of the state, could not preclude 
him from issuing such new orders in accordance with his find- 
ings, made pursuant to the other provisions of the act. And any 
action previously taken by him pursuant to the provisions of 
Section 610(i) could not, of course, prevent such later orders as 
are issued by him pursuant to the other provisions of the act from 
being supreme and from superseding state orders or regulations 
in the same area. In brief, by the enactment of the Agricultural 
Marketing Agreement Act of 1937, as amended, Congress has 
pre-empted the entire field of marketing of milk in interstate com- 
merce, and has, by this act, properly delegated to the United 
States Secretary of Agriculture the power to promulgate orders 
and regulations pursuant thereto. In addition, Congress author- 
ized and directed the Secretary to assist a state, when requested 
to do so, in making effective a state marketing program in in- 
stances where the Secretary did not deem it necessary, at the 
time, to order federal regulations in that area different from the 
state regulations in effect. In such an instance, the federal regu- 
lations issued at the request of the state must be complementary 
to the state orders as provided in Section 610(i). But the Secre- 
tary may, at any time, despite orders that he may have previously 
issued pursuant to Section 610(i), decide that direct federal 
regulation, contrary to the state program, is desirable, and in 
such an event, he may issue such orders as he deems necessary 
pursuant to the authority granted in the other sections of the 
Agricultural Marketing Agreement Act of 1937. If such orders 
are, in fact, contrary to or inconsistent with the acts or orders 
of the state in that area, the Secretary’s orders are supreme, 
superseding all conflicting state orders. This is purely and simply 
an exercise by the United States Government of the power to 
regulate interstate commerce as granted by Article 1, Section 8, 
of the United States Constitution. The states simply cannot de- 
prive the Congress of this constitutionally granted power. 


This Court had some misgivings as to whether or not the State 
of Louisiana, through its Commissioner of Agriculture, had 
standing to sue the United States Secretary of Agriculture in 
this instance. There is a question as to whether or not such a 
judicial review of the orders of the Secretary is provided for in 
the Agricultural Marketing Agreement Act. However, this Court 
concluded that even though, by reference to Section 608¢ (15(a)) 
the right of judicial review seems to be limited to suits by han- 
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dlers, the general equity jurisdiction of the Court authorizes it 
te hear a suit to enjoin the United States Secretary of Agricul- 
ture from enforcing what is alleged to be an illegal order dealing 
with the marketing of milk. Stark v. Wickard, 321 U.S. 288, 64 
S. Ct. 559. 


But any judicial review of an order which the Secretary has 
promulgated is limited to a review of the record of administra- 
tive proceedings and to a determination of whether or not such 
order was issued in accordance with law. Wawa Dairy Farms v. 
Wickard, 149 F. 2d 860, (CCA3, 1945). Thus, in this case, the 
Court having determined from a review of the record that Fed- 
eral Milk Marketing Order 96 was, in fact, issued by the United 
States Secretary of Agriculture in accordance with law, and there 
being no evidence to the contrary before the Court, plaintiff's 
demands for injunctive relief must be denied. 


Judgment will be entered accordingly, 


Baton Rouge, Louisiana, February 16, 1965. 








